








Laurence S. Wiener
City Attorney

April 18,2012

VIA ELECTRONIC CORRESPONDENCE AND FIRST CI.ASS MAIL

Metro
One Gateway Plaza
Los Angeles, California 900 12-2952
Attention: Planning and Programming Committee

Chair DuBois and Committee Members:

Please be advised that the City of Beverly Hills hereby objects to any action being
taken on Item Number 13 of the Planning and Programming Committee Agenda for
its April 18,2012 meeting (the "Agenda"). This itemproposes actions concerningthe
Westside Subway Extension Project. The actions described in the Agenda would
violate the California Environmental Quality Act ("CEQA"). Taking any other action
would violate the State's open meetings law, the Ralph M. Brown Act (the "Brown
Act").

Agenda item 13 states that the Committee will consider, among other actions,
"approving the Project Definition for the Westside Subway Extension Project," which
includes locating the Century City Station "under Constellation Boulevard at Avenue
of the Stans with coffesponding subway alignments between Beverly Hills and
Westwood." In addition, the agenda states that the Committee will consider
"Certifying the Westside Subway Extension Final Environmental Impact
Statement/Final Environmental Impact Report (FEIS/FEIR)" and "Authorizing the
Chief Executive Offrcer to file a Notice of Determination with the Los Angeles
County Clerk and State of California Clearinghouse."

CEQA does not allow the Planning and Programming Commiffee to take such actions
certifying the FEIS/FEIR. Only the decision making body may do so. In this case the

decision making body is the full Board of the Metropolitan Transportation Authority.
Of course, the Committee also lacks the authority to approve the project definition.
That authority also resides with the full Board.

In telephone conversations yesterday afternoon, Metro staff informed our office that,
contrary to the plain descriptions in the agenda, the Planning and Programming
Committee will not be acting on the Westside Extension Project and the related
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FEIS/FEIR. Instead, the Committee will be providing a recommendation to the full
Board of Directors for its consideration. This letter therefore confirms the City's
understanding that the Committee will not be taking final action on any items related
to the Westside Subway Extension at its meeting today. However, such statements
from staff do not cure the problems with Agenda item 13.

More disturbing than the potential failure to comply with the Authority's obligations
under CEQA is the potential that the Committee will fail to comply with the State's
open meetings law, the Ralph M. Brown Act. The Brown Act requires the Authority
to post a proper agenda at least seventy two hours before a regular meeting of the
Committee. The agenda must describe any business to be discussed or transacted.
Clearly the Authority has failed to fulfill its obligation with regard to item 13 and the
Westside Subway extension because the description set forth in the Agenda describes
actions that cannot legally be taken by this Committee and the Committee's staff has

stated that the actions described in the Agenda will not be the actions considered by
the Committee.

The City of Beverly Hills hereby demands that the Authority refrain from committing
a Brown Act violation and continue the consideration of item 13 until such time as a

proper agenda is posted describing the actual business to be discussed and the actual
actions of the Committee that are proposed.

The City would also like to emphasize that this demand is not simply for the purpose
of creating delay. The City believes that it is truly inappropriate for the Committee to
be considering any aspect of the Westside Subway extension today, before the
Commiuee has received the comments from other govemmental agencies and the
public concerning the recently released FEIS/FEIR.

As you may know, the Authority has requested that other agencies and members of
the public share their views on the Westside Subway Extension and the FEIS/FEIR
by sending comments to the Authority no later than April 23,2012. If the Committee
members believe that input from other govemmental agencies and the public should
have any impact on their consideration of this matter, then continuing this matter until
some time after April 23'd is the only responsible action. The Committee cannot
possibly make an informed recommendation to the Board of Directors without
considering the public comments Metro has invited. Even scheduling the Committee
meeting before the end of the public comment period is an example of the disregard
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that the Authority has shown for meaningful consideration of issues important to the

Beverly Hills community.

In sum, the Committee cannot take any action on Agenda item 13. Taking any action
on this item as set forth in the Agenda would violate CEQA. Taking any other action
would violate the Brown Act. In either case, taking action would show a blatant
disregard by this Committee for the opinions of the public and other govemmental
agencies who have been asked to submit comments by April 23'o. In order to remedy
the potential violations of law and show respect for the comments that have been
invited, we strongly urge the Committee to continue Agenda item 13 to a date after
April 23'd atwhich time the Committee can consider the item with the benefit of the
input of affected public agencies and members of the public.

VF$,mll.y'ours,/\
, -'ni-/

cc: Ine Honorable Mayor and Members c

Jeffery Kolin, City Manager
David Mieger, Metro Project Director
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COUNTY SANITATION DISTRICTS 
OF LOS ANGELES COUNTY 

1955 Workman Mill Road, Whittier, CA 90601-1400 
Mailing Address: P.O. Box 4998, Whittier, CA 90607-4998 
Telephone: (562) 699-7411, FAX: (562) 699-5422 
www.lacsd.org 

Mr. Ray Tellis, Team Leader 
Los Angeles Metropolitan Office 
Federal Transit Administration 
888 South Figueroa Street, Suite 1850 
Los Angeles, CA 90017 

Dear Mr. Tellis: 

April4, 2012 

GRACE ROBINSON CHAN 
Chief Engineer and General Manager 

File No: 31-900.13.1 OJ 

Westside Subway Extension Project 

The County Sanitation Districts of Los Angeles County (Districts) received a Final 
Environmental Impact Statement/Final Environmental Impact Report for the subject project on 
March 22, 2012. We offer the following comment: 

• The proposed project may impact existing and/or proposed Districts' trunk sewers over which it will be 
constructed. Existing and proposed Districts' trunk sewers are located directly under and/or cross directly 
beneath the proposed project alignment. The Districts cannot issue a detailed response to or permit 
construction of the proposed project until project plans and specifications that incorporate Districts' sewer 
lines are submitted. In order to prepare these plans, you will need to submit a map of the proposed 
project alignment, when available, to the attention of Mr. Jon Ganz of the Districts' Sewer Design Section 
at the address shown above. The Districts will then provide you with the plans for all Districts' facilities 
that will be impacted by the proposed project. Then, when revised plans that incorporate our sewers have 
been prepared, please submit copies of the same for our review and comment. 

If you have any questions, please contact the undersigned at (562) 908-4288, extension 2717. 

AR: ar 

c: J. Ganz 

Doc #: 2204999 .I 

ft 
Recycled Paper '-.J 

Very truly yours, 

Grace Robinson Chan 

Adriana Raza 
Customer Service Specialist 
Facilities Planning Department 



 

 
 
 
April 23, 2012 
 
Submitted electronically 
David Mieger 
Metro 
1 Gateway Plaza, 99-22-5 
Los Angeles, CA 90012 
Email: WestsideExtension@metro.net 
 
 Re: Westside Subway Extension Project Final EIS/EIR 
 
Dear Mr. Mieger: 
 
On behalf of the Los Angeles Conservancy, thank you for the opportunity to comment on the Final 
Environmental Impact Statement/Environmental Impact Report (FEIS/FEIR) for Metro’s Westside 
Subway Extension Project.  The Los Angeles Conservancy is the largest local historic preservation 
organization in the United States, with nearly 7,000 members throughout the Los Angeles area.  
Established in 1978, the Conservancy works to preserve and revitalize the significant architectural 
and cultural heritage of Los Angeles County through advocacy and education. We appreciate the 
efforts Metro has made to avoid impacts to historic resources as part of the Westside Subway 
Extension. However, significant adverse impacts remain, and we offer the following mitigation 
measures to further avoid or substantially lessen the impacts.  
 

I. Conduct further analysis on feasibility of retaining and incorporating Ace Gallery 
into the design of the Wilshire/Rodeo Station entrance 

 
The FEIS/FEIR identifies the Southwest corner of Wilshire Boulevard and Reeves Drive as the 
recommended location for the Wilshire/Rodeo Station entrance, stating “demolition of the Ace 
Gallery would be required for the Wilshire/Rodeo Station entrance on the south side of Wilshire 
Boulevard and for construction staging.”1  Because the Ace Gallery is an identified historic resource 
in the FEIS/FEIR, the Conservancy urges Metro to further analyze the potential of retaining and 
incorporating this building into the station entrance to ensure that all options have been explored. 
 
The Ace Gallery’s unique C-shaped form includes a central, courtyard-like space accessed from 
Wilshire through an expansive entrance portal integrated into the design of the building’s ground 
level.  The building’s unique plan has the potential to lend itself to the design of an integrated station 
entrance with construction staging in the courtyard/driveway area. Alternatively, construction staging 
can be accommodated at the northeast corner of Wilshire Boulevard and Canon Drive identified as a 
potential staging site that does not contain an identified historic resource. Under the California 
Environmental Quality Act (CEQA), such feasible mitigation measures and alternatives that avoid or 
substantially lessen adverse impacts to a historic resource should be explored and incorporated before 
the project is approved.  
 

                                                 
1 Westside Subway Extension, FEIS/FEIR, February 13, 2012: 2-39. 
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II. Implement mitigation measures for identified historic resources consistent with 
other Metro rail projects  

 
The proposed mitigation measures for historic resources outlined in the Mitigation Monitoring and 
Reporting Plan included in the FEIS/FEIR is inconsistent with the construction monitoring proposed 
in other Metro rail projects. For instance, the Regional Connector project provides procedures for 
pre-construction, as well as post-construction monitoring, building protection measures and 
contractor requirements as part of the mitigation measures for historic resources. Such measures were 
also implemented for the Gold Line extension to Boyle Heights.  
 
We urge Metro to include similar language for effective protection of resources along the preferred 
route of the Westside Subway Extension. In the event construction impacts do occur, we urge Metro 
to include a mitigation measure committing funds to repair substantial damage attributable to the 
construction of the Westside Subway Extension as determined through the proposed monitoring.  
Such repairs should conform to the Secretary of the Interior’s Standards and should be overseen by a 
qualified architectural historian or historical architect in consultation with the City of Los Angeles 
Office of Historic Resources. 
 

a. Mitigation measures should apply to all historic resources impacted by project 
construction 

 
The mitigation measures should be more broadly applied to not just the four identified historic 
resources listed in the Mitigation Monitoring and Reporting Plan: LACMA West May Company – 
WSE 24 (6067 Wilshire Boulevard); Union Bank Building – WSE 14 (9460 Wilshire Boulevard); 
Linde/Westwood Medical Plaza – WSE 10 (10921 Wilshire Boulevard; and VA Medical Center 
Historic District – WSE 41 (11301 Wilshire Boulevard).2 A historic resource that is directly 
impacted by construction staging activities or station entrances, including those at secondary or 
alternative station entrances if and when they are constructed, should also receive a similar level of 
mitigation.     

e 
 

 to the station box should be evaluated, and adequate 
itigation measures implemented if needed.  

 
ources directly adjacent to station entrances 

and construction staging areas    

 

                                                

 
Furthermore, additional historic resources have been identified in both the DEIS/DEIR and 
FEIS/FEIR that are in close proximity to proposed station locations. These resources may also b
impacted by ground-borne vibration and differential settlement from construction closer to the
surface and should be called out in  Metro’s Mitigation Monitoring and Reporting Plan.  For 
instance, the National Register-eligible Saban Theatre (former Fox Wilshire Theatre) at 8440 
Wilshire Boulevard is located within one block of the proposed underground station at Wilshire/La 
Cienega, while Johnie’s Coffee Shop is on the same legal parcel as the Wilshire/Fairfax station (see 
below). The potential impacts of their proximity
m

b. Enhance protection of historic res

 
The FEIS/FEIR indicates that the Beverly Hills Porsche (former Clock Market), 8425 Wilshire 
Boulevard, is located directly adjacent to the proposed construction staging and laydown area at the
Wilshire/La Cienega station. In addition, Metro will be acquiring the corner parcel at Wilshire and 

 
2 Westside Subway Extension, FEIS/FEIR, March 2012: Appendix I, Mitigation Monitoring and Reporting Plan, I-
26. 
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truction 

eration 

n staff, as well as structural reinforcement and protection of interiors to avoid inadvertent 
amage.  

k 
t 

ill 

lans 
ng-term maintenance and 

pkeep, and potential terms for sale or lease of the historic resource. 

sitate to contact me at (213) 430-4203 or afine@laconservancy.org

Fairfax, on which Johnie’s Coffee Shop is located, as part of the acquisitions to facilitate cons
of the Wilshire/Fairfax station.3  Johnie’s Coffee Shop is located on the same property as the 
proposed construction staging and station entrance for the Wilshire/Fairfax Station. Both of these 
sites and other historic resources abutting construction staging and station entrances should receive 
additional protection to ensure that they are not adversely affected during construction and op
of the subway. This may include proper fencing, sufficient separation, and added training of 
constructio
d
 
Additionally, as a historic resource slated for Metro acquisition, the Conservancy encourages Metro 
to ensure the long-term preservation of Johnie’s Coffee Shop with an additional mitigation measure 
to either submit or support a Historic-Cultural Monument nomination application for local landmar
designation. Johnie’s Coffee Shop is highly significant as one of the few remaining, largely intac
examples of Googie Coffee Shop architecture in Los Angeles.  Local landmark designation w
ensure that this historic resource receives protection from both demolition and inappropriate 
alterations via design review by the Los Angeles Office of Historic Resources and the Los Angeles 
Cultural Heritage Commission. We also seek greater clarity from Metro on the agency’s future p
for Johnie’s Coffee Shop including intended uses post construction, lo
u
 
Thank you for the opportunity to comment on the Westside Subway Extension Final EIS/EIR.  
Please don’t he  should you have 
ny questions. 

Sincerely, 

a
 

 
Adrian Scott Fine 
Director of Advocacy 
 

                                                 
3 Westside Subway Extension, FEIS/FEIR, March 2012: Appendix C, Acquisitions, C-16. 
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April 23,2012

David Mieger
Project Manager
Metropolitan Transportation Authority
One Gateway PIaza, MS 99/2215
Los Angeles, CA 90012

Re: Westside Subway Extension Final Environmental Impact Report

Dear Mr. Mieger:

The City of Beverly Hills submits the following comments on the Final
Environmental Impact Report ("Final EIR") for the Los Angeles County Metropolitan
Transportation Authority's ("MTA") Westside Subway Extension ("the Project"). As
detailed in this letter, the City does not believe that the Final EIR complies with the
requirements of the California Environmental Quality Act, Public Resources Code
section 21000, et. seq. ("CEQA").

Among the most prominent deficiencies in the environmental review for the
Project is the decision - made after the close of the public comment period on the Draft
EIR - to change the location of the Century City station, and as a result, to change the
alignment of the Project through Beverly Hills. This substantial change in the Project
was made without public review and without the opportunity to meaningfully comment
on the underlying assumptions and analyses that allegedly informed that decision.

This change, however, is not the only substantial difference in the Project or the
environmental review that appears for the first time in the Final EIR. Among other
changes, the Final EIR proposes to substantially modiff the construction schedule, to
relocate the terminus of the firstphase of construction, and to change the format of
particular stations, as well as the construction technique for the tunnel in specific areas
along the alignment. A11 of these changes will result in new and significant impacts that
were not disclosed in the Draft EIR and which are not adequately analyzed or mitigated
in the Final EIR.
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The Final EIR, like the Draft EIR, also fails to include an adequate discussion of
the significant environmental impacts of the Project. In particular, construction of the
Project will result in significant and unavoidable impacts along its entire route. These
impacts include significant noise, air quality, and traffic impacts, none of which are
adequately disclosed or mitigated in the EIR. These impacts will, in turn, have
substantial adverse economic and social impacts on the City and public services. The
EIR, however, minimizes these significant impacts and as a result fails to identify
feasible mitigation to address them.

Because the environmental review for the Project fails to fully and accurately
inform decision-makers, and the public, of the environmental consequences of proposed
actions, it does not satisfy the basic goals of CEQA. ,See Pub. Res. Code $ 21061 ("The
purpose of an environmental impact report is to provide public agencies and the publis in
general with detailed information about the effect that a proposed project is likely to have
on the environment; to list ways in which the significant effects of such a project might
be minimized; and to indicate alternatives to such a project."). Therefore, the EIR must
be revised to include a full analysis of the Project as MTA intends to approve it, and it
must include adequate mitigation for all of the Project's significant impacts. This revised
EIR then must be recirculated for public review so that the public and decisionmakers
have a full and fair opportunity to review and comment on the Project.

I. MTA Must Recirculate the EIR Before it Can Certify the EIR and Approve
the Project.

A. The Final EIR Contains Significant New Information Regarding the
Relocation of the Century City Station.

Following publication of the draft EIR in September 2010, MTA continued to
conduct substantial study and analysis of potential project impacts. This information
includes additional seismic studies, additional study of potential impacts to Beverly Hills
High School, additional geotechnical investigation, and revised noise and vibration
assessments - all specifically related to the decision to relocate the Century City station
from Santa Monica Boulevard to Constellation Boulevard. According to MTA, these
studies indicate that the location of the Century City station at Santa Monica Boulevard
will result in significant and unavoidable impacts due to the Santa Monica Fault and the
Beverly Hills Lineament. MTA proposes to avoid these impacts through the relocation of
the Century City station to Constellation Boulevard. This new information, along with
the other information discussed below, requires that MTA recirculate the EIR and consult
with affected agencies prior to certification of the EIR and approval of the Project.
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Specifically, Public Resources Code section 21092.1 provides:

when significant new information is added to an
environmental impact report after notice has been given
pursuant to Section 21092 and consultation has occurred
pursuant to Sections 21105 and}l 153, but prior to
certification, the public agency shall give notice again
pursuant to Section 21092, and consult again pursuant to
Sections 21rc4 andZl 153 before certifying the
environmental impact report.

CEQA Guidelines section 15088.5 similarly provides that a public agency must
recirculate an EIR if "significant new information is added to the EIR after public notice
is given of the availability of the draft EIR for public review . . . ." CEQA Guidelines, $
15088.5(a). In this context, "information" means "changes to the project. . . as well as
additional data or other information." Id. (emphasis added). Among other requirements,
the agency must recirculate the EIR if it "is changed in a way that deprives the public of a
meaningful opportunity to comment upon a substantial adverse environmental effect of
the project or a feasible way to mitigate or avoid such an effect . . ." Id.; Laurel Heights
Improvement Assn. v. Regents of Univ. of California ("Laurel Heights If') (1993) 6
Cal.4th llI2, 1129.

The situation here is akin to that in Save our Peninsula Committee v. Monterey
County Bd. of Supervisors (2001) 87 Cal.App.4th99,I34. In that case, a supplemental
EIR developed after the close of public comment indicated that the project proponents
intended to rely on a newly asserted riparian water right to serve the proposed
development. Id. at l3l-34. While petitioners did not appear to provide detailed
information about impacts from this water supply, the court held that it was enough that
petitioners showed that the new information "raised important water issue questions." Id.
at 134. The court noted that any less-than-fully developed arguments could be "attributed
in part to the fact that the applicants asserted their intent to utilize their riparian rights
very late in the environmental review proce ss." Id. In requiritr.g recirculation, the court
focused on the key purposes of public participation, noting that "public review provides
the dual pu{pose of bolstering the public's confidence in the agency's decision and
providing the agency with information from a variety of experts and sources." Id. at 133
(quoting Schoen v. Department of Forestry and Fire Protection (1997) 58 Cal.App.4th
556,573-574).
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Prior to issuance of the Final EIR, MTA's preferred alignment had always been
through the Santa Monica Boulevard station. As a result, parties that would be affected
by locating the Century City station at Constellation Boulevard did not have an adequate
opporfunity to comment on potential impacts associated with that location.

Moreover, a significant amount of study and debate concerning the alignment of
the Project, the location of the Century City station, and the impacts associated with these
issues has occurred outside of the CEQA public review process. MTA itself has
continued to develop new information regarding the impacts of tunneling under Beverly
Hills High School, which was not included in the Draft EIR. In fact, at its October 28,
2010 meeting the MTA Board directed staff to:

fully explore the risks associated with tunneling under the

fBeverly Hills] High School, including but not limited to the
following: risk of settlement, noise, vibration, risks from oil
wells on the property, impact to use of the school as an
emergency evacuation center, and overall risk to student
faculty and community; [and]

analyze the possibility of moving the subway tunnel in order
to avoid all school buildings and avoid any future plans to
remodel BHHS.

MTA also directed staff to conduct additional analysis of the seismic hazards
associated with the location of the Century City station at Santa Monica Boulevard.

All of this analysis, contained in documents such as the Century City Area
Tunneling Safety Report, the Tunnel Advisory Panel Final Report, the Century City Area
Fault Investigation Report, and the Preliminary Geotechnical and Environmental Report,
has been conducted after circulation of the Draft EIR. There are, however, substantial
questions as to the accuracy of these reports and whether they can form the basis for the
recommendation to relocate the Century City Station. For example, Shannon & Wilson,
Exponent, and PrimeSource Consulting (on behalf of the Beverly Hills Unified School
District) have all concluded that MTA would need to conduct more detailed geotechnical
investigation, including trenching and borings, to determine whether the Santa Monica
Fault is active - the basis upon which MTA has apparently concluded the station location
is not safe. See Shannon & Wilson, Preliminary Review Comments of Century City Fault
Investigation Report (2011); Exponent, Inc. Hazard Assessment Study; Westside Subway
Extension Project Century City Area (2012); April 79,2012 Report, Primesource
Consulting (submitted by the BHUSD.)



David Mieger
April 23,2012
Page 5

Exponent also noted in its assessment of safety issues related to the location of a
Century City station that the EIR fails to address significant methan e hazards in the
vicinity of the Constellation Boulevard station and it does not identify the location of a
fault line that may impact that station. Nonetheless, MTA has failed to conduct the level
of review for the Constellation Boulevard station as it has for the Santa Monica station,
which calls into question the validity of the Final EIR's analysis. Exponent, Inc. Hazard
Assessment Study; Westside Subway Extension Project Century City Area (2012).

MTA continues to consider issues related to the safety of the Santa Monica Station
and tunneling under Beverly Hills High School today. Yet, none of this analysis has been
circulated for public review per the requirements of CEQA, which calls for public
comment and agency response to comments. As a result, members of the affected public
have not had an opportunity to comment on the information in the documents, to test their
assumptions, and to submit additional information regarding the potentially significant
impacts of the Project and alternatives to the proposed re-alignment through the
Constellation station. The late release of numerous proposals, studies, and analysis
subverts the fundamental purpose of public review. Courts do not look favorably on "the
practice of releasing a report for public consumption that hedges on important
environmental issues while deferring a more detailed analysis to the final EI[R] that is
insulated from public review." Mountain Lion Coalition v. Fish & Game Com. (1989)
214 CaLApp.3d 1043, 1052.

A similar failing occurs with respect to the conclusion that the change in
alignment will not affect Beverly Hills High School as an historic resource under section
a(fl of the US Department of Transportation Act of 1966. SeeFinal EIR at 5-31.
Although this report concludes that such impacts will not be significant, it has not been
subject to the public comment and agency response requirements of CEQA, which are
specifically designed to test the assumptions of the lead agency and to facilitate public
participation in the environmental review process.

B. The Final EIR's Selection of an Alternative Alignment Superficially
Analyzed in the Draft EIR Necessitates Recirculation.

Even if MTA could properly conclude that there are no new or expanded impacts
resulting from the shift to the Constellation Boulevard Station, this assertion does not
relieve MTA from its obligations to recirculate a draft EIR. The Constellation Station was
evaluated in the Draft EIR as an alternativeto theproposedproject. CEQA law is clear
that an EIR's analysis of an alternative can be significantly less detailed than that of the
proposed project. See, €.9., Guidelines $ 15126.6(d) ("the significant effects of the
alternatives shall be discussed, but in less detail than the significant effects of the projects
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as proposed"); Sierra Ctub v. City of Orange (2008) 163 Cal.App .4th523, 548
(upholding the use of short descriptions and a simple matrix to evaluate alternatives);
Foundationfor San Francisco's Architectural Heritage v. City and CounQ of San
Francisco (1980) 106 Cal.App.3d 893, 910 ("The discussion of alternatives need not be
exhaustive, and the requirement as to the discussion of alternatives is subject to a
construction of reasonableness. ").

The Draft EIR in this case perfectly illustrates the effects of this lesser standard.
Because the Draft EIR assumed that the Century City station would be located at Santa
Monica Boulevard, it did not engage in a serious consideration of the impacts of locating
the station at Constellation Boulevard. As a result, much of the information necessary to
assess the impacts of changing the station and the alignment of the subway tunnels has
been developed since the Draft EIR was issued.

Recirculation is required when a draft EIR fails to include sufficient information to
allow informed public comment. CEQA Guidelines g 15088.5(a)(a). Cadiz Land Co.,
Inc. v. Rail Cycle, L.P. (2000) 83 Cal.App.4th 74 is illustrative. In that case, evidence
submitted to the Board of Supervisors revealed that the proposed landfill project would
have potentially negative impacts on a groundwater aquifer. The Court noted that the EIR
contained no information about the volume of water in the aquifer. The court held that the
lack of detail was fatal: "the EIR should have been revised and recirculated for purposes
of informing the public and governmental agencies of the volume of groundwater at risk
and to allow the public and governmental agencies to respond to such information." Id.
at 95.

Such is the case here. As an alternative to the proposed project, the Constellation
Station was evaluated in far less detail than the proposed Project. This insufficient detail
prevented the City of Beverly Hills from providing meaningful comment on the DEIR
and failed to provide adequate notice that the lead agency was seriously considering the
Constellation Station alternative. The EIR must be recirculated to provide the City of
Beverly Hills, other agencies, and members of the public, the opportunity to
meaningfully analyze the revised Project.
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C. The Final EIR Contains New Information Demonstrating that Project
Impacts Wiil Be More Significant Than Revealed in the Draft EIR.

l. The changes in construction phasing constitute significant new
information requiring recirculation.

The analysis in the Draft EIR was based on a project proposal that called for the
phased construction of the Project. According to the Draft, Alternative 2 would be
constructed over a period of 14-19 years. Draft EIR, p.4-253. In the Final EIR,
however, MTA proposes a dramatically altered construction schedule which calls for
conculrent construction of the Project. This proposed change in construction will result
in more intensive impacts over a 1O-year construction period. In particular, air quality
impacts will be more intense and will exceed thresholds of significance set by the South
Coast Air Quality Management District. For example, the Final EIR concludes that the
concuffent construction scenario will result in exceedences of all of the South Coast
District's thresholds, except for carbon monoxide (CO) in phase 1. (Final EIR, p.4-349,
4-351.) These impacts will notbe mitigatedbelow a level of significance. (Final EIR, p.
4-452.) In contrast, the Draft EIR found that construction of the Project would result in
the exceedence of only one threshold-nitrogen oxide (No-).

The Final EIR also indicates that construction emissions of carbon dioxide (a
greenhouse gas) will be far greater than assumed in the Draft EIR. Although the Draft
estimated that construction would result in the emission of l8 metric tons/day of COz
(Draft EIR, p. 4-266), the Final EIR now indicates that those levels will be as much as 9
times-l64metric tonslday for concurrent construction and 102 metric tons per day for
phased construction. Final EIR, p.4-356. Both of the levels estimated in the Final EIR
would exceed thresholds of significance for COz emissions. (Final EIR, p. a357.)

The CEQA Guidelines require recirculation of an EIR when "significant new
information is added to the EIR" that discloses a "substantial increase in the severity of
an environmental impact . . . unless mitigation measures are adopted that reduce the
impact to a level of insignificance." CEQA Guidelines g 15088.5(a)(2). The decision in
American Canyon CommuniQ v. City of American Canyon (2006) 145 CaLApp.4th 1062,
1075-76.t is on point. In that case, the developer modified a shopping centeiproject by

t Though American Canyon specifically addresses a supplemental EIR rather than
the need for recirculation of a draft EIR, the standard for recirculation of a draft EIR prior
to certification is lower than that which governs the preparation of subsequent
(footnote continued)
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increasing the size of one building by 6.5 percent. Id. at 1066, 1069,1075. Though this
minor change would increase project-generated traffic by only 2.3 percent, the court held
that even this slight increase in vehicle traffic constituted "significant new or
substantially increased effects on the environment." Consequentially, the court
invalidated the city's approval. Id. at 1083.

Here, the Final EIR discloses substantial increases across all types of emissions,
resulting in new significant environmental impacts. The Final EIR provides no mitigation
measures that would reduce these increases to less than significant. Under the clear
language of CEQA and the holding in American Canyon, the EIR must be recirculated.

In addition, regardless of construction phasing, the Final EIR reveals for the first
time that the construction of the Project will result in significant noise impacts. Although
both the Draft EIR and Final EIR include only a general discussion of noise impacts from
construction, the Draft EIR did not indicate that noise levels would be significant. The
Final EIR, however, concludes that noise impacts from construction would be significant
and unavoidable, even with mitigation. (Final EIR at 4-358.)

This new disclosure reveals the Project will have significant new environmental
impacts that were not disclosed in the Draft EIR. MTA's failure to address these
potential noise impacts in the Draft EIR "'deprived the public . . . of meaningful
participation' in the CEQA discussi on" Vineyard Area Citizens for Responsible Growth,
Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 449 (quoting Laurel Heights II, 6
Cal.4th at ll3l). Therefore, MTA must recircul ate a draft EIR and consider and respond
to additional comments before it may approve the Project. Pub. Res. Code $21092.1;
CEQA Guidelines $ I 5088.5.

2. Changes in the terminus of phase 1 of the project and
construction techniques will result in significant impacts that
have not be disclosed, analyzed or mitigated.

The Final EIR also proposes to relocate the terminus of Phase 1 construction from
the Fairfax station to the La Cienega station. This change in location will result in

environmental review after an EIR has been certified. Laurel Heights II, 6 Cal.4th at
ll27-28 (analogrzing between standards for recirculation and supplemental review, but
also finding the recirculation is required where new information renders the draft EIR
"meaningless" as a public information document).
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significant increases in ridership and boardings at the La Cienega station. In particular,
this change will increase boardings at La Cienega from 6,500 boardings per day to over
10,000 boardings per day. This change will result in increased traffic, parking, and
pedestrian safety impacts in the vicinity of the La Cienega station that were not
previously disclosed. Increased ridership and people in the vicinity of the stations also
has the potential to result in additional calls for service to police and fire, as well as

increased traffic and noise impacts.

This change in the location of the terminus for Phase I also has resulted in an
expansion of the staging areas with a coffesponding increase in construction-related
impacts that were not disclosed in either the Draft or the Final EIR.

La Cienega now will be a cross over station, resulting in 1,000 linear feet of open
cut construction - a 66 percent increase over the amount of construction estimated in the
Draft EIR. As detailed in the attached memorandum from Bijan Yazin (Exhibit A), this
increase will result in substantially longer closures of Wilshire Boulevard and will result
in exceedences of the standards of significance for traffic impacts in the City of Beverly
Hills. The additional traffic and increased street closures also will negatively affect
response times by safety personnel, including the police and fire departments.

Further, the information provided in Appendix E is inadequate to disclose the
potential impacts at the WilshirelLa Cienega station, where "a temporary TBM [tunnel
boring machine] retrieval shaft" is contemplated. (Final EIR, Appendix E at p. E-6.)
Appendix E states that "An alternative to dismantling the TBM would be to excavate a
separate retrieval shaft. However, from a traffic management standpoint, due to traffic
impacts at the retrieval shaft, retrieving the TBM is less desirable than dismantling it.
An exception is if the TBM could be re-used immediately or in a reasonable time frame
for constructing the next reach of the tunnel. In such cases, the disruption caused by
retrieval from the street may be justified." (Final EIR, Appendix E, p. E-21.)

The Final EIR admits that traffic impacts would result, but has made no effort to
analyze or disclose the impacts of retrieval shafts at any location, and in particular the
WilshirelLa Cienega station. Based on the information in Appendix E, it appears that
retrieval shafts may be needed not only for the segment from Century City to WilshtelLa
Cienega, but also forthe segment from WilshirelLaBrea to Wilshire La Cienega, since
MTA may decide at that time that re-use of the TBM is needed immediately or in a
reasonable time frame, thus distating retrieval rather than dismantling and removal.
Based on the foregoing, the EIR fails to adequately analyze and disclose the potential
impacts of TBM retrieval.
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Finally, the Final EIR reveals that tunnel depths will be substantially shallower
than assumed in the Draft EIR. Specifically, the Draft EIR assumed that the top of the
tunnels wouldbe 30 to70 feetunderground. (Draft EIR, p. S-la.) The Final EIR,
however, indicates that the track depths will be between 3 5 and 100 feet below ground.
(Final EIR, p. 5-6.) Given that the top of the tunnels must be at least 20 feet above track
depths, this is a significant change from the Draft EIR. Yet, there is no information in the
Final EIR about where tunnels will be more shallow and how and whether those
shallower depths will result in significant noise, vibration or safety impacts.

II. The EIR Fails to Consistently and Accurately Describe the Project.

In order for an environmental document to adequately evaluate the adverse
impacts of a project, it must first provide a comprehensive description of the project
itself. "An accurate, stable and finite project description is the sine qua non of an
informative and legally sufficient EIR." San Joaquin Raptor/Wildlife Rescue Center v.

CounQ of Stanislaus,2T Cal.App.4th 713,730 (1994), quoting County of Inyo v. City of
Los Angeles,Tl Cal.App.3d 185, 193 (1977). NEPA similarlyrequires an accurate and
consistent project description in order to fulfill its purpose of facilitating informed
decision-making . 43 U.S.C. $ 4332(2)(C). Courts have found that even if an EIR is
adequate in all other respects, the use of a "truncated project concept" mandates the
conclusion that the lead agency did not proceed in a manner required by law. San
Joaquin Raptor,27 Cal.App.4th at 730.

Accordingly, "[a]n accurate project description is necessary for an intelligent
evaluation of the potential environmental effects of a proposed activity." Id. (citation
omitted). While extensive detail is not necessary, the law requires that EIRs describe
proposed projects with sufficient detail and accuracy to permit informed decision making.
See CEQA Guidelines, $15124 (requirements of an EIR). The EIRhere fails to meetthis
basic threshold. In particular, the switch in project phasing, alternative project
alignments, and multiple alternative station locations from the Draft EIR to the Final EIR
has resulted in an inconsistent and shifting project description. As detailed above, these
multiple changes in the Project have deprived the public of the opportunity to
meaningfully comment on the Project and its environmental impacts.

In addition, the EIR is unclear and inconsistent about several aspects of the
Project, such as the depth of the tunnels, the construction techniques that will be used in
specific areas, the duration of construction, and the location of station entrances. For
example, as mentioned above, there appears to be a substantial difference in the tunnel
depth between the Draft and Final EIR. While the noise analysis assumes that subway
tracks are located a minimum of 50 feet below grade, the Final EIR indicates track depths
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may be as shallow as 3 5 feet. The depth of the tunnels and tracks affects noise and
vibration impacts, yet the shifting description of the Project makes it impossible to assess
those impacts or where they will occur. Moreover, there is no evidence that the EIR has
evaluated the noise impacts associated with locating the tracks at a much more shallow
depth. As such, the project description must be revised to clearly and consistently
describe the Project, and that description must be used for all of the impact analyses.

There is also an inconsistency in the length of construction activities. For
example, the Draft EIR assumed tunnel construction would last 6- 10 months (Draft EIR,
4-255), while the Final EIR assumes it will extend for a period of 8 months to a year per
mile of tunnel. Final EIR, 4-333. The length of the construction period will increase
construction related impacts, yet it is unclear whether the Final EIR took into account the
longer construction periods when estimating project impacts.

III. The EIR Does Not Adequately Analyze Project Impacts.

The discussion of a proposed project's environmental impacts is at the core of an
EIR. See CEQA Guidelines section 15126.2(a) (An EIR shall identify and focus on the
significant environmental effects of the proposed project) (emphasis added). To
effectuate the fundamental pu{pose of CEQA to "inform the public and responsible
officials of the environmenial ,onrrqrrences of their decisions before they are made,
(Laurel Heights II, 6 Cal.4th at 1123), an EIR must contain facts and analysis, not just an
agency's bare conclusions. Citizens of Goleta Valley v. Board of Supervisors, 52 Ca1.3d
553,568 (1990).

As explained below, the EIR's environmental impacts analysis is deficient under
CEQA because it fails to provide the necessary facts and analysis to allow MTA and the
public to make informed decisions about the Project. Rather, the EIR contains only a
generalized discussion of potential project impacts related to the Project as a whole.
Although the Project and its construction will result in substantial localized impacts, the
EIR contains little if any analysis of impacts on a local level. As detailedbelow, the EIR
fails to comply with the requirements of CEQA.

A. The EIR Fails to Adequately Address Significant Construction-Related
Impacts.

The EIR's discussion of construction-related impacts is particularly deficient.
Although Project construction will occur over a ten-year period under even the most
compressed schedule, the EIR fails to seriously address the significant impacts that will
result from such an extended construction period. The Southwest Beverly Hills
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Homeowners Association has raised several questions that remain unanswered in the
Final EIR (a copy of these questions in their entirety is attached as Exhibit F). For
example, where will traffic be diverted when the intersections of Wilshire and Beverly,
Rodeo, Canon, El Camino, and La Cienega are closed or partially blocked? Will traffic
be diverted into residential areas during those weekends? Were economic studies
conducted regarding the loss of property value, transient occupancy taxes, and sales tax
revenue? What are the noise and access issues that could adversely affect guests of the
Beverly Wilshire, Mont&Ee, and Thompson Hotels?

Moreover, City planning staff has substantial experience reviewing construction
projects and their environmental impacts, including noise, traffic, and air quality impacts.
In reviewing the EIR, and as discussed more fully below and in their reports (attached as
Exhibits A through D), City staff has determined that the construction-related impacts of
the Project will be far greater than disclosed in the EIR.

1. The analysis of construction related noise impacts is inadequate.

First, the EIR fails to include sufficient information to assess the impacts of
construction on a local level. For example, with respect to noise, the EIR only indicates
that construction noise levels will be significant. Final EIR at4-358. However, there is
no information about existing noise limits, the noise levels that actually will occur with
construction, where and when construction noise levels will exceed levels set by local
ordinances, and how to mitigate such significant noise impacts. It is not enough that the
Final EIR concludes that construction related noise impacts will be significant. The EIR
must disclose how adverse those impacts will be. Santiago Water Dist. v. County of
Orange (1981) 118 Cal.App.3d 818 (the conclusion that aproject will have significant
and unavoidable impacts is not sufficient; "[w]hat is needed is some information about
how adverse the adverse impact will be").

A direct and forseeable consequence of failing to detail the significant impacts is
that the EIR does not and can not recommend appropriate mitigation without a more
detailed discussion concerning impacts. For example, the EIR notes that haul trucks will
operate in the evening and night-time hours and will pass through several residential
areas. (Final EIR, p.3-100,3-104.) Yet, the EIR contains no analysis of the actual noise
impacts that such truck traffic will cause during the quiet evening and night-time hours
nor does it adequately mitigate such impacts. The sole mitigation measure to address
these impacts is the use of "designated haul routes." (Final EIR, p. 3-109-l10.) Given
that the EIR already has indicated that these haul routes will impact residential
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neighborhoods and uses, it does not appear possible that the designation of these routes
would avoid or mitigate potentially significant noise impacts.

As explained by the City's Director of Community Development in her
memorandum (attached as Exhibit B), an adequate noise analysis must include, at a
minimuffi, & thorough description of the duration and amplitude of the exposure ata
particular receptor. The evaluation should include the locations of sensitive receivers in
the Project area, a description of existing ambient noise levels at these sensitive receivers,
predicted noise levels during each phase of construction at the sensitive receivers, and a
comparison of noise levels during construction to the existing ambient noise levels. In
addition to identifying residences, the revised document must identify each motel and
hotel, library, religious institution, hospital, nursing home, active sport area,picnic area,
recreation area, playground, and park that would be potentially affected by Project-
generated construction noise. It should also establish appropriate significance thresholds
to judge if the increase in noise levels would be substantial, and determine whether noise
levels would substantially increase. Without a thorough and project-specific evaluation
of the construction noise environment, it is impossible to conclude with any accuracy
whether temporary or periodic increases in ambient noise levels would be significant.

Based on the experience of City staff, a proper analysis of noise impacts would
demonstrate that a construction project of this magnitude will result in noise levels that
far exceed City noise standards. (See Exhibit B.) A2004 EIR that analyzed the
construction of a hotel, public garuge and gardens building that is located immediately
adjacent to the proposed Rodeo Drive subway station site concluded that nighttime
construction noise would result in increases of 17 dBA L.o at one residential location,
13.7 dBA L"o at another residential location and 12.3 dBA L"oat a third residential
location. Each of these impacts substantially exceeded the City's significance threshold
of an increase in ambient noise level of 5dBA. The City recently completed EIRs on two
construction projects along Wilshire Boulevard less than one mile from the Rodeo Drive
Station and approximately two miles from the proposed La Cienega station. In each case,
the City found that construction activities would have a signifi cant noise impact. In both
cases, the City Council's environmental findings concluded that exterior construction
outside hours specified in the City's noise ordinance (8:00 a.m. to 6:00 p.m.) would result
in a significant environmental impact due to the proximity of sensitive receptors.
Nighttime construction is anticipated at both stations located in Beverly Hills.

The EIR also does not adequately analyze vibration impacts. The City estimated
that construction of a hotel and construction of a condominium building along Wilshire
Boulevard would generate vibration levels of up to 7 5 velocity decibels (VdB) at one
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hundred feet from the source. These construction activities did not involve the magnitude
of excavation contemplated by subway station construction and tunneling. However,
even these construction activities exceeded the 72VdB Federal Railroad Administration
threshold for residential uses, even for such uses located more than 100 feet from the
source. Residential uses exist within one hundred and fifty feet of Wilshire Boulevard
and in some instances are immediately adjacent to the proposed subway tunnel route, but
the EIR contains no quantified analysis of the vibration impacts during construction to
any residential or other sensitive uses in the City. Additionally, one elementary school
has classrooms located within approximately 150 feet of Wilshire Boulevard and, of
course, tunneling is proposed directly beneath Beverly Hills High School. To reduce
these impacts, the City typically would include mitigation measures such as:

. Prior to issuance of grading permits, the applicant shall submit a Construction
Management Plan satisfactory to the City's Director of Community Development
and the Building Official. The Building Official shall enforce noise attenuating
construction requirements. The Construction Management Plan shall include, but
not be limited to, the following:

o Excavation, grading, and other construction activities related to the Project
shall be restricted to the hours of operation allowed under Section 5-I-206,
Restrictions on Construction Activity in the City Municipal Code. Any
deviations from these standards shall require the written approval of the
Community Development Director.

o Stockpiling and vehicle staging areas shall be located as far away from
occupied residences as possible, and screened from these uses by a solid
noise attenuation barrier. Noise attenuation barriers constructed to the
specifications necessary to reduce noise levels at adjacent residential
structures to no greater than 5 dbA over ambient at any time.

o Solid noise attenuation barriers (temporary barriers or noise curtains) with a
sound transmission coefficient (STC) sufficient to achieve the standard
specified above shall be used along all the boundaries of all construction
staging sites and station construction sites during.

o All stationary construction equipment (e.g ., air compressor, generators,
etc.) shall be operated as far away from residential uses as possible, If this
is not possible the equipment shall be shielded with temporcry sound
barriers, sound aprons, or sound skins to the satisfaction of the Director of
Community Development to achieve the standard above.
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o Haul routes for removing excavated materials from the site shall be
designed to avoid residential areas, and areas occupied by noise sensitive
receptors (e.9., hospitals, schools, convalescent homes, etc.).

o Prior to the start of every school year, the applicant shall obtain a schedule
of testing periods at Beverly Hills schools. The applicant shall submit a

construction schedule for review and approval by the Community
Development Director and the Environmental Monitor that ensures that no
construction activity generating the high noise levels is undertaken during
any designated testing periods at the schools.

Furthermore, the City's construction regulations prohibit pile driving. This
minimal mitigation measure to reduce noise and vibration impacts has not been
incorporated into the EIR and the City requests that this feasible mitigation measure be
imposed as well as each of those listed above.

Even if these mitigation measures would not entirely reduce the Project's
significant construction noise and vibration impacts, MTA must adopt them and ensure
that they are implemented over the lifetime of the Project. See section III, supra.

2. The EIR does not contain an adequate analysis of traffic impacts
from Project construction.

The EIR also fails to adequately analyze transportation-related impacts from
construction. The EIR contains no specific discussion of how road closures will impact
levels of service at any of the City streets to be affected. Moreover, it fails to include
traffic counts before and after construction begins, does not identify City streets that will
be impacted by diverted traffic, and does not identify how such impacts will be avoided
or mitigated. Instead, the Final EIR indicates that any analysis of potential traffic impacts
and mitigation will be deferred to a future date. (Final EIR at 3-103.) Specifically, the
Final EIR indicates that such critical information as traffic projections, the number of
haul trucks, street closures, and levels of service at specific intersections will be
developedinthe future. (Final EIR, p.3-103.) All of this information is essential to
determining the extent of the Project's impacts, yet MTA improperly has deferred this
analysis and potential mitigation to a future date. This deferral of mitigation is not
permitted under CEQA.

Although the EIR fails to conduct this analysis, City staff has substantial
experience assessing the traffic-related impacts of construction. Based on this
experience, and as discussed in the attached memorandum from the Citv's Traffic
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Engineer (Exhibit C), the City has determined that a project of this magnitude clearly will
have significant queuing impacts on arterial streets that will, in turn, also result in
significant impacts on residential streets. The impacts on residential streets has been
completely ignored in the EIR.

3. The EIR does not include an adequate analysis of air quality
impacts from Project construction.

As detailed above, the switch from phased to concurrent construction will result in
significant new air quality impacts that were not disclosed in the Draft EIR. Construction
of the Project also will result in significant, local air quality impacts that have not been
disclosed, analyzed, or mitigated in the EIR. It is not enough that the Final EIR discloses
that air pollution emissions from the Project as a whole will be significant under the
conculrent construction scenario (and will be significant for emissions of nitrogen oxides
under the phased construction scenario.) Since some air pollutants have particul arly local
impacts, the EIR must also evaluate the impacts of air pollutants related to construction
on locally affected populations.

Among other deficiencies, the EIR fails to assess the local air pollution emissions
associated with intense, street-level construction, such as that associated with the La
Cienega station. This failure is particularly serious with respect to the emission of toxic
air contaminants, diesel particulate, and carbon monoxide - all of which are pollutants
that will impact the health of nearby residents, employees, and other sensitive receptors,
such as sfudents.

For example, the EIR contains no discussion of the health impacts of PM 2.5,a
particulate pollutant associated with the use of diesel fuel. The serious health risks
associated with PMz.s exposure are well-documented. In its final rule designating
attainment and non-attainment of PM2 5 standards, the U.S. EPA noted the "significant
relationship between PMz.s levels and premature mortality, ag{avation of respiratory and
cardiovascular disease lung disease, decreased lung function, asthma attacks, and
certain cardiovascular problems such as heart attacks and cardiac arrhythmia,"
particul arly among "older adults, people with heart and lung disease, and children ." See
Air Quality Designations and Classifications for the Fine Particles (PM2.5) National
Ambient Air Quality Standards, 70 Fed. Reg. 944,945 (Jan.5,2005) [Vol. 2,8x.28-e].

Similarly, emissions from construction equipment and vehicles generally contain
toxic air contaminants that are a significant threat to public health. Toxic air
contaminants are associated with increased risk of asthma, cancer, and respiratory
irritation and illness. South Coast Air Quality Management District, Air Quality Issues in
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School Site Selection. Air Districts currently recommend that lead agencies assess the
public health impacts associated with toxic air contaminants for sensitive receptors that
are located within 1000 feet of a source of such contaminants. Id. at p. ES-4. There are
hundreds of residences, several hotels, and one elementary school within 1000 feet of
station construction proposed for Beverly Hills. Yet, the EIR here contqins no discussion
of these impacts or affected uses near construction zones. As a result, ttie EIR has failed
to analyze apotentially significant impact of the Project itself, as well as cumulative air
quality and health impacts that would result when the emissions from such a long-terrn
and substantial construction project are added to already significant sources of pollutants,
such as traffic along Wilshire Boulevard.

Not only did the EIR fail to address potential health impacts to these sensitive
receptors, it also failed to address the additional impacts associated with the decision to
modify the Rodeo Station configuration by adding a double crossover to the east end of
that station to "optimize operations." This change in the Project brings the station
construction within 1000 feet of Beverly Vista elementary school. Therefore, MTA must
revise the EIR to address increased health risk associated with construction and the
revised EIR must be recirculated for public review.

The City's experience with environmental review of construction projects
demonstrates that, if MTA were to conduct the environmental review required here, the
level of construction proposed will result in significant health and air quality impacts. As
noted in the attached memorandum from the City's Director of Community Development
(see Exhibit B), less significant construction projects within the City, located on or
adjacent to Wilshire Boulevard, have generated significant construction related air quality
impacts. Tlpical mitigation measure to address such projects (although not necessarily to
a level of insignificance include:

1. The construction area and vicinity shall be swept (preferably with water sweepers)
and watered at least twice daily. Site-wetting shall occur with sufficient frequency
to maintain 10 percent surface soil moisture content throughout all earth-moving
activities. At least 80 percent of all inactive disturbed surface areas shall be
watered on a daily basis when there is evidence of wind-driven fugitive dust.

2. All unpaved roads, parking and staging areas shall be watered at least once every
two hours during active operations.

3. Site access points shall be swept or washed within thirty minutes of visible dirt
deposition.
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4. On-site stockpiles of debris or dirt shall be covered or watered at least twice daily.

5. All haul trucks hauling soil, sand and other loose materials shall either be covered
or maintain two feet of freeboard.

6. All haul trucks shall have a capacity of no less than twelve and three-quarter
(12.7 5) cubic yards.

7. Operations on any unpaved surfaces shall be suspended when winds exceed 25
miles per hour.

8. On-site-traffic speeds on unpaved areas-shall be-limited-to 15 miles per hour.

9. Operations on any unpaved surfaces shall be suspended during first and second
stage smog alerts.

10.All construction equipment shall be funed as often as necessary to ensure its
cleanest and most efficient operation.

I l.Prior to leaving the site, the undercarriages of hauling trucks leaving the site shall
be cleaned (e.g. washed down), and all soil loads shall be covered to prevent the
spillover of materials from the construction site onto the adjacent streets.

12. The contractor shall prepare a Construction Traffic Emission Management Plan
satisfactory to the City of Beverly Hills to minimize emissions from vehicles
including, but not limited to, scheduling truck deliveries to avoid peak hour traffic
conditions, consolidating truck deliveries, and prohibiting truck idling in excess of
five minutes.

13. The contractor shall ensure that the use of all construction equipment is suspended
during first-stage smog alerts.

14.The contractor shall use electricity or alternate fuels for on-site mobile equipment
instead of diesel equipment.

15.The contractor shall use electric welders to avoid emissions from gas or diesel
welders.

16. The contractor shall use electricity or alternative fuels rather than diesel-powered
or gasoline-powered generators.
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17.The contractor shall install wind monitoring equipment on each construction site,
and suspend grading activities when wind speeds exceed 25 mph per Southern
California Air Quality Management District (SCAQMD) guidelines.

l8.The contractor shall water storage piles by hand or apply cover when wind events
are declared (wind speeds in excess of 25 miles per hour).

l9.The contractor shall replace ground cover in disturbed areas as quickly as possible.

20. Metro shall retain a third-party air quality consultant to conduct continuous
monitoring of the PMl0 (dust) concentrations during the project demolition,
excavation and grading phases of project construction to determine compliance
with applicable air quality standards and regulations. Monitoring shall be
accomplished using DustrakTM aerosol monitors or other similar monitoring
networks and shall meet the following requirements:

. The third-party consultant shall be approved by the City of Beverly
Hills' Director of Community Development and the Beverly Hills
Unifi ed School District.

Costs for the monitoring network and tests by the third-party
consultant shall be borne by Metro.

Monitors shall be located in such a manner that appropriate upwind
(background) and two downwind locations from the project are
selected. The locations shall be selected in order to monitor the
project's contribution to ambient PM10 concentrations and to
minimize the influence of dust contributions from outside sources.
One downwind monitoring station shall be located at or near each
construction site in the City and a second downwind monitor shall be
located in an area beyond the construction areaboundary where the
general public could be present for a period of more than one hour.
The upwind and downwind directions shall be based on the
prevailing daytime wind direction in the vicinity of the project site.
All locations in the City of Beverly Hills shall be approved by the
third-party air quality consultant and the City of Beverly Hills'
Community Development Director.

The monitoring network shall include at least one anemometer to
measure wind speeds and directions.
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Each monitoring station shall be secured in such a manner to prevent
access and tampering by unauthorized persons and to prevent
damage to the equipment.

Each monitoring station shall be sited in a location with access to
necessary infrastructure (e.g., electricity needs, foundation
requirements, internet connectivity).

Monitors shall be calibrated using collocated filter-based samplers
(Mini-Vol or other similar equipment). The third-party consultant
shall calibrate the Distract monitors as needed to ensure that data is
within acceptable margins of effor as determined by manufacfurer's
specifications.

The S-hour rolling average dust concentration threshold is equal to
the threshold specified in SCAQMD Rule 403 (50 micrograms per
cubic meter) as determined by the difference between the upwind
and downwind stations. The l-hour average dust concentration
threshold shall be set at a level of 150 micrograms per cubic meter to
provide sufficient warning for on-site construction managers or
supervisors to implement corrective measures. An exceedance of the
1-hour threshold shall not be deemed as a violation of any air quality
standard or regulation.

Monitoring shall be continuous and provide data at 5-minute
intervals. The data shall report rolling 5-hour and rolling 1-hour
average PM10 concentrations. Monitoring shall be active on any
day that construction activity occurs during the demolition,
excavation, and Grading phases of project construction. Data shall
be made available to the third-party consultant, the City of Beverly
Hills, Metro, and the contractor on a secured internet website. The
general public shall have access to S-hour rolling average PM10
concentrations on a publicly accessible web-site.

Monitors shall be equipped with a visual alarm (strobe light or
similar) that shall notify appropriate on-site construction managers
or supervisors if established thresholds are exceeded. Additionally,
an email shall be sent to appropriate on-site construction managers
or supervisors if specified PM 10 thresholds are exceeded.



David Mieger
April 23,2012
Page 2l

All corrective measures, as necessary to reduce emissions to
acceptable levels, shall be implemented immediately. If immediate
implementation of a specific -corrective measure will result in the
creation of a hazardous situation, as determined by the
Environmental Monitor, construction activity shall be allowed to
continue for a reasonable period of time, as determined by the
Environmental Monitor, until such time that it is safe to implement
that corrective measure. Corrective measures shall be documented
by the construction contractor in a log book accessible to the third-
party air quality consultant, the City of Beverly Hills and Metro.
Records shall be maintained of the specific action taken, the time
and date the corrective action was taken, and written verification by
the appropriate on-site construction manager or supervisor that the
corrective action was taken.

Metro and the contractor shall develop a coffective action plan. The
plan shall be prepared and finalizedprior to the commencement of
project demolition. The plan shall indicate steps to safely and
adequately reduce on-site dust emissions. The plan shall contain a

list of possible corrective measures. The measures shall include, but
at not limited to, application of water or other soil stabilizers,
temporary reduction in on-site vehicle speed, temporcry reduction in
construction activity, suspension of construction activity and other
appropriate measures. Metro and contractor shall obtain approval of
the plan from the City of Beverly Hills Community Development
Director prior to commencing demolition. The project applicant
and/or contractor shall comply with SCAQMD Rule 403 by ensuring
visible dust emissions from the project site do not go beyond the
construction site.

21. The contractor shall designate a person located on-site who is trained and certified
by the California Air Resources Board to conduct visible emissions evaluations
(VEE). The designated person shall ensure compliance with SCAQMD Rule 403
by observing for visible dust emissions beyond the property line during daytime
working hours. Observations shall be conducted in accordance with U.S.
Environmental Protection Agency Method 9 (Title 40, Code of Federal
Regulation, Part 60, Appendix A).
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4. The EIR's discussion of the length of potential construction and
its impacts on local communities is confusing and inconsistent.

The Final EIR indicates that the time period for street closures will be 85 to 140

days for installation of decking and another 85 to 140 days for removal of decking.
(Final EIR, table 3-19.) The shorterperiod is provided for installing half of the decking
at a time. On page 3-94, the time period given for decking installation and orremoval is
2 to 3 months. At a briefing for elected officials, MTA responded to questions from
Beverly Hills'representatives regarding the installation of decking and indicated that the
street closures would occur over weekends only, beginning Friday evenings and
reopening early Monday mornings before peak traffic periods. [Jsing 24hour days and
estimating weekend closures to represent 2.5 days, and based upon the EIR's assumptions
about the time required for construction, this would require 56 weekends to complete the
140 days of slosure needed for installation of decking. MTA officials at the briefing also
stated that about 40 feet of decking could be installed per weekend, which would
translate to 25 weekends per 1000 feet of station decking area.

Appendix E of the FEIR Construction Methods further details the process. It
identifies partial street closures necessary for the installation of piles and sho.ing of 20 to
70 days, and further details the need for street closure for installation of decking. In the
appendix on page E-I1, the weekend closure period is described as a 56 hour period in
which 42 feet of decking could be installed, resulting in 24weekends of closures. This is
nearly 6 months of impact on key retailers and hotels, which represent two key sources of
revenue to the City. Significant impacts of this nature are expected to compromise the
City's ability to serve the project's needs while still maintaining its commitment to fully
serve its residents.

At the least, these sections are inadequate and confusing and do not permit the
public or the decisionmakers to understand or estimate the full impact of temporary road
closures. If the upper end of the estimates is accurate, the Project would result in25 to 56
weekends of closure. The economic impacts on retailers and hotels in the Rodeo area
would be significant and have not been identified or mitigated in the document. As
detailed in the report of Allan D. Kotin & Associates and Economic Planning Systems
(attached as Exhibit E), these construction related impacts will be substantial, but have
been grossly understated in the EIR. For example, while the EIR suggests that only 35
jobs and $426,000 in annual property taxes will be lost, the actual expected losses are
estimated in the range of $1.9 million to $6.1 million, representing between 1.6% and 3.8
of the City's total annual General Fund budget. This represents a significantly greater
impact than has been disclosed in EIR, and for which no mitigation exists. This impact is
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sufficiently significant that it is expected to result in physical impacts as described in the
attached memorandum from the City's Director of Community Devleopment, Susan
Healy Keene (Exhibit D).

5. The EIR Does Not Adequately Analyze Social and Economic
Impacts Resulting from Construction.

The EIR is also deficient in its analysis of economic and social impacts resulting
from construction in Beverly Hills. Construction for the Project will result in street
closures, noise impacts, impacts to pedestrian circulation, and aesthetic impacts for the
betterpart of a decade. These substantial physical impacts will, in turn, adversely affect
the City on multiple levels, including the loss of revenue, impacts to business, and loss of
City revenue. For example, the level of construction contemplated admittedly will create
dust, noise, and other nuisance effects that will discourage visitors to what is now a

vibrant, luxury retail and tourist destination. The Final EIR, however, concludes that this
will result in a loss of only $426,000 per year to the City.

The Final EIR severely underestimates the Project's negative economic impacts.
The economic analysis in the Final EIR is flawed because it: (l) improperly inflates the
baseline area, thereby artificially decreasing the impacts felt nearest to the station
locations; (2) improperly analyzes adverse impacts only on those parcels that Metro will
acquire, which account for only a small portion of the land that will be impacted by
construction; and (3) entirely ignores adverse impacts on business tax revenue, sales tax
revenue, and transient occupancy tax - all of which are crucial contributors to the City's
General Fund. As a result of these deficiencies, the Final EIR woefully underestimates
the negative economic impacts to the City. As shown in the economic report prepared for
the City and referenced above (see Exhibit E), the actual anticipated negative impact on
the City due to construction will be in the range of $1.9 million to $6.1 million, which is
between 1.6% and 3 .8% of the City's annual General Fund budget. These significant
reductions in the City's General Fund will adversely affect the City's ability to provide
needed public services. Such economic impacts have long been recognized as cognizable
CEQA impacts. CEQA Guidelines $ 15064(e) ("economic and social effects of a physical
change may be used to determine that the physical change is a significant effect on the
environment.") The EIR, however, fails to adequately describe or mitigate these impacts.
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6. The EIR fails to adequately mitigate significant aesthetic
impacts.

As detailed above, construction within the City of Beverly Hills will last for the
better part of a decade. The presence of heavy machinery, trucks, open streets, traffic
detours, and noise barriers will have significant aesthetic impacts.

Significant visual impacts caused by construction equipment and staging are
identified, but are determined to be mitigable through only four simple mitigation
measures. There are construction and staging areas located in highly aesthetic areas of
Beverly Hills, and also adjacent to sensitive uses such as residential uses, luxury hotels
and retail. As discussed in the memorandum from the City's Community Development
Director (Exhibit B), City staff believes that the identified mitigation measures are
insufficient to mitigate the impact. Additional mitigation is recommended, including
substantial landscaping, fencing, and possible enclosed structures reviewed by the
Architectural Commission. These are visual impacts that will occur for approximately a
decade (much longer than a typical 18-24 month project), and these cannot be easily
mitigated as identified in the FEIR. The City believes that the following mitigation
measures must be included:

l. Construct shell buildings to enclose construction lay down areas.

2. Incorporate aesthetic design features and landscaping into screening design for lay
down areas.

3. Provide graffiti coating on all exterior finishes of screen walls/structures.

4. Maintain lay down areas and construction sites in a clean and organizedmanner.
Remove excess/unused construction materials from site as soon as it is determined
that thev are not needed.

5. Maintain screen walls/structures and landscaping in good condition throughout the
duration of the Project.

7. The EIR fails to acknowledge potentially significant impacts to
paleontological resources.

The Final EIR acknowledges that paleontological resources may be encountered
during construction, but that they will be reduced below a level of significance with
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mitigation. (Final EIR, p. a426.) This mitigation, which relies heavily on the
development of a mitigation and monitoring report, is improperly deferred. Moreover,
the conclusion that impacts can be mitigated is inconsistent with the statement elsewhere
in the EIR that "mitigation for tunnel interiors is infeasible since the modern tunneling
machines to be employed simultaneously drill and exude cement for tunnel walls."
(Final EIR, p. a416.) Given this admission, the Final EIR cannot conclude that impacts
to paleontological resources have been mitigated below a level of significance.

In a related failing, the EIR also fails to evaluate the impacts associated with
mitigation proposed to address potential impacts to paleontological resources.
Specifically, the Final EIR indicates that it may be necessary to employ raised decking to
allow for investigation and protection of paleontological resources. (Final EIR,
Appendix E, p. E-9.) This decking system would be elevated above street level and
would require ramps to allow traffic to transition to and from decking, but the Final EIR
includes no discussion of the traffic impacts associated with such an intemrption in the
flow of traffic.

8. The EIR fails to analyze impacts related to the use of specific
construction techniques.

The EIR also fails to adequately describe or analyze impacts related to specific
construction techniques and issues that are contemplated by MTA. For example,
Appendix E indicates that the tunnel boring machine will be dismantled and retrieved two
times at the WilshirelLaCienega station. Once upon arrival from WilshirelLaBrea and
once upon anival from Century City. (Final EIR, Appendix E, p. E-zI.) However, the
Final EIR includes no discussion of the method of such dismantling and its
environmental impacts.

Appendix E also indicates that use of use of tie-backs could require a short section
of cut-and-cover excavation in the tie-back zone. This additional construction will result
in substantial environmental impacts that are not addressed in the FEIS/FEIR. (Final
EIR, Appendix E, p.E-26.)

Finally, with respect underground station construction, Appendix E of the Final
EIR that at some locations along Wilshire Boulevard the groundwater is near the surface
and potentially under artesian pressure, however the Final EIR is silent on the
environmental impacts associated with groundw ater that is under artesian pressure and
how and whether MTA needs to address this impact during construction. (Final EIR,
Appendix E, p. E-la.)
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B. The EIR Does Not Adequately Analyze Traffic Impacts Associated
with Project Operation.

The EIR also fails to adequately address the impacts of the Project on traffic in
areas where stations will be located. Most significantly, there is no parking provided for
the La Cienega station. The EIR assumes that parking impacts will not be significant if
there is no unrestricted parking in the vicinity of the station (3-67) However, the
unavailability of parking will result in traffic impacts. Specifically, cars slowing to pick
up and drop off passengers along La Cienega in front of the station will interfere with the
flow of traffic and may result in an adverse impact on traffic. However, there is no
discussion of this potential impact or methods to mitigate it, such as the funding of
additional traffic enforcement personnel.

IV. The EIR Does Not Propose Adequate Mitigation Measures

An EIR must identify feasible mitigation measures to mitigate significant
environmental impacts. CEQA Guidelines section 1 5126.4. Under CEQA, "public
agencies should not approve projects as proposed if there are feasible alternatives or
feasible mitigation measures available which would substantially lessen the significant
environmental effects of such projects . . . ." Pub. Res. Code section 21002. California
courts have made clear that an EIR is inadequate if it fails to suggest feasible mitigation
measures, or if its suggested mitigation measures are so undefined that it is impossible to
evaluate their effectiveness. San Franciscans for Reasonable Growth v. City and County
of San Francisco (1984) 151 Cal.App.3d 61,79.

The EIR routinely defers the identification and adoption of mitigation measures
and fails to specify sufficiently concrete actions to reduce identif,red significant impacts.
For example, the EIR finds that the loss of the Ace Gallery will not be a significant
impact because the Gallery will be relocated and the building is subject to photo
documentation. (Final EIR, Mitigation Measure HR-2.) The loss of this historic
resource, however, will be permanent and photo documentation will not avoid that loss or
reduce it below a level of significance.

In addition, the EIR improperly defers analysis and mitigation of significant
project impacts, including the following:

Impacts to paleontological resources which depends on the
development of a mitigation and monitoring report, whose
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requirements and performance standards have not been adequately
documented (Final EIR, p.4-326, Measure PA l).

o The reliance on a the future development of a Noise Control and
Mitigation Plan to mitigate significant construction noise impacts.
(Final EIR, p. 4-360, Measure CON 23).

o The preparation of additional geotechnical exploration and surveys
to address potential seismic and subsidence impacts. (Final EIR, p.
4-370, Measures CON 48,49).

o The future analysis of traffic impacts to streets and intersections due
to construction activities and the future development of mitigation,
such as designated haul routes, traffic control plans, transportation
management plans, and parking management plans. Final EIR, p. 3-
109-3-1 10 (TCON Measures l, 2, 5, 7 .)

Finally, as noted above, the analysis of numerous topical areas is flawed. Even
with the flawed analysis that fails to fully disclose the impacts of the Project, the Final
EIR concludes that there are a number of significant unavoidable impacts. But, rather
than seriously consider mitigation of these impacts, MTA rushes to simply adopt a
Statement of Overriding Considerations. This MTA cannot do without first adopting all
feasible mitigation measures to eliminate or minimrze the environmental impacts . See
Pub. Res. Code Secs. 21002,21002.I,21081(b); CEQA Guidelines Sections 15021. The
proposed finding in Section 10.11 of the proposed Findings of Facts and Statement of
Overriding Considerations fails to take into account the additional feasible mitigation
measures that must be adopted before proceeding to approve the project.

As part of Exhibit B, the City has provided a list of feasible mitigation measures
that are the same as or similar to measures previously imposed by the City of Beverly
Hills, the Beverly Hills Unified School District, or both. Before MTA can adopt a
Statement of Overriding Considerations for this project, it must adopt mitigation
measures that are substantially the same as those measures.

V. The Final EIR Fails To Adequately Respond to Comments.

It is well established that the lead agency must respond to comments on a draft
EIR with a "good faith, reasoned analysis." (CEQA Guidelines $ 15088(c).) The written
response "shall describe the disposition of significant environmental issues raised. . .." Id.
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In short, "fc]onclusory statements unsupported by factual information will not suffice."
rd.

Here, the Final EIR fails to fully respond to comments on the Draft EIR. For
example, MTA's responses to the City's concerns regarding construction phasing
(Comments 824-26 through 824-31) do not actually address the issues that have been
raised. Instead, MTA improperly defers any discussion of mitigation regarding
construction impacts and simply promises that "Continued coordination with the City of
Beverly Hills will take place throughout the design process." This is insufficient, both
substantively and as a response to the City's comments.

As another example, the City expressly requested in its comments that MTA
"confirm that the analyses and conclusions presented in the Final Noise and Vibration
Technical Report (page 6.2) are consistent with the City of Beverly Hills General Plan
standards." (Comment 824-38.) In response, the MTA states that "The criterion used to
assess these potential impacts was defined by the Federal Transit Administration. The
FTA noise criteria and mitigation measures are generally consistent with the Beverly
Hills General Plan standards." (Response to Comment 824-38.) This vague response
does not adequately answer the City's question.

VI. Evidence Does Not Support Rejection of the Century City Santa Monica
Boulevard Station Location on Either Geologic or Ridership Grounds.

Section 8 of the Findings of Fact and Statement of Overriding Considerations
document, and specifically section 8.2, asserts that selecting the Century City
Constellation station location and rejecting the Santa Monica station location will avoid
alleged impacts associated with faulting. The findings state that "surface fault rupture
poses a substantial hazard for this fthe Santa Monica] station location that cannot be
mitigated with the available techniques and measures." (Findings at p 8-4.)

This statement and the conclusions in the EIR and findings document are,
however, no longer supported by proper evidence in the record and, as noted previously,
the studies on which MTA purports to rely have not been circulated for public review and
comment as required by CEQA. Substantial evidence includes facts, reasonable
assumptions predicated on facts, and expert opinion supported by facts. (CEQA
Guidelines Section 15384.) In this instance, evidence has been introduced that
demonstrates the studies upon which MTA relies are fundamentally flawed and thus the
conclusions reached therein are not based on facts or reasonable assumptions based on
facts.



David Mieger
April 23,2012
Page 29

MTA's various geologic studies start with an unsupported assumption - that there
are active faults along the WBHL either on Santa Monica Boulevard or on the Beverly
Hills High School campus. The Beverly Hills School District's experts find that it is
unlikely that any of the faults in the area are active. (See Primesource Consulting Report
dated April 19,2012.) Further, Metro's analysis did not conduct trenching or consider
the date of area soils and deformations, which would be standard steps in an adequate
study. (Id. at p. 1).

MTA's improper assumption that active faults exist in the area of the Santa
Monica Station leads to the convenient conclusion that neither the previously planned
Santa Monica Station location or a location between Avenue of the Stars and Centurv
Park East is possible. Evidence that shows the lack of active faults in the area
undermines MTA's basis for rejecting a Santa Monica station location.

Further, ideal placement of a Santa Monica Station will result in approximately
equivalent ridership as the Constellation station, at a cost savings of anywhere from $20.5
million (FEIR, Section 9, Chapter 6, Table 6-1) and $81 million (FEIR Technical Report
08, Tables 3-1 and 3-2), depending on which of the many inconsistent cost estimates in
the Final EIR are cited. This comment should not be interpreted as agreement that the
ridership calculations are accurate, since, among other defects, they took into account
only the job location, and not any other sources of riders such as school or residential
uses in the vicinity. Regardless, the point remains - a Santa Monica Station need not be
inferior to a Constellation station location as to ridership.

Based on the foregoing, the information submitted by the Beverly Hills Unified
School District last week, and information from various other studies commissioned by
the District and the City, there is not substantial evidence in the record to support
choosing the Constellation location and rejecting the Santa Monica location.
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VII. Conclusion

The public, and MTA's decisionmakers, have been deprived of a full and fair
opportunity to understand, analyze, and cornment upon the Project that MTA is poised to
approve. The City requests that MTA fully comply with both the letter and the spirit of
CEQA by revising the EIR to fully analyze all Project impacts, and then recirculating the
revised EIR for public comment.

,.4-\-.--
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To:

From:

Subject:

CITY OF BEVERLY HILLS

DEPARTMENT OF PUBLIC WORKS & TRANSPORTATION

April 23,2012

Aaron Kunz, Deputy Director of Transportation
Laurence Wiener, City Attorney

Bijan Vaziri RTE, City Traffic Engineer

Girculation impacts of the proposed La Cienega Subway Station as
Phase One Terminus

General circulation impacts of the proposed Westside Subway Extension have been discussed
in the Environmental lmpact Statement/Report (FIES/EIR) prepared for this project. However,
the issue of operating the proposed La Cienega station as a terminus station has not been
studied in focus particularly, with respect to potential tratfic, transit, parking and pedestrian
impacts.

Staff is concerned about significant circulation impacts that would occur with the La Cienega
station used as the Purple Line terminus station for a number of years. This FIES/EIR does not
adequately discuss the impacts and recommend mitigation measures, including alternative
operation strategies, nor are they adequately identified.

Staff highlights the following issues of concern (without the order of priority):

1) Based on estimated boarding volume of over 10,000 per day for the La Cienega Station
during the phase one of the project, it is anticipated that the traffic volume of the
intersection of Wilshire and La Cienega (a CMP intersection) which presently is at the
level of service "F" during AM, Midday and PM peak hours would be increased to a
significant impact level. On a daily basis, this intersection carries 103,000 Vehicles per
Day (Wilshire 52,000 vpd and La Cienega 51,000 vpd). The saturation level of this
intersection presently extends beyond peak periods and usually, the intersection is
congested continuously over 6 hours of afternoon and evening hours.

2) The estimated 10,000 per day boarding as a terminus station would mean that
passengers would use other modes of transportation to get to and from the station. lt is
not clear in the FEIS/ElR documents the estimated percentages of modes switched to
bus, park and ride, drop and ride, pedestrian traffic, bicycle traffic and other modes.
Without such analysis, it is not clear how the adjacent busy intersection of La Cienega
and Wilshire Boulevards can handle such a high volume circulation pattern.

3) With operation of the La Cienega station as a terminus, it is anticipated that existing bus
line services would be modified or re-routed to be used as bus-subway connectors. As
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a comparison, the Western Avenue station of the existing Purple Line serves as a
transfer and terminus area for a number of bus lines. A property adjacent to the station
serves as a bus terminal or bus layover zone allowing buses to turn around within the
property for bus lines serving the station. In the vicinity of La Cienega and Wilshire
Boulevards, there is no potential vacant property to be used for such purposes. As the
result, all bus transfer activities would need to occur along Wilshire and La Cienega
curbs causing significant impacts to the intersection and adjacent areas and cause
shortage of on-street parking spaces to accommodate bus layovers. The turnaround
routing of the buses would mean additional bus traffic on La Cienega, Wilshire and San
Vicente Boulevards contributing to the traffic congestion of the area.

4) The off street parking supply would be very limited for potential subway riders to utilize
the park and ride system. Residential streets adjacent to the station all have permit
parking regulations not allowing non-residents to park on these streets. The supply of
metered spaces within the close proximity to the station is limited and already short for
the use of the nearby merchants. Unlike the Western Avenue station there is no
possibility of a vacant property to be used as parking and therefore staff anticipates
significant parking shortage in the vicinity of the proposed La Cienega station, which will
in turn create significant circulation impacts as drivers either stop illegally to drop off
passengers or circulate to locate parking.

5) The excessive volume of pedestrian crossings usually seen at terminus subway
stations could require longer signal operation cycles at adjacent signalized intersections
like La Cienega and Wilshire Boulevard. This will negatively affect the operatlon and
synchronization of adjacent traffic signals along both Wilshire and La Cienega
Boulevards.

6) - The lack of adequate drop and ride zones in the vicinity of the station coutd increase
the traffic on nearby residential streets to be used for such purpose, causing additional
impacts to the La CienegaAffilshire Boulevard Intersection.

In summary, the impacts of the additional vehicle traffic, bus transfers, and pedestrian activity of
a Phase One Purple Line Terminus at La Cienega Boulevards has not been adequately
analyzed. Staff has determined that these additional impacts would worsen the Level of Service
at the Wilshire/La Cienega Boulevard Intersection and would exceed the City's Thresholds of
lmpacts for Traffic.
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TO:

FROM:

DATE:

SUBJECT:

CITY OF BEVERLY HILLS

COMMUNITY DEVELOPMENT

MEMORANDUM

Laurence S. Wiener, City Attorney

Susan Healy Keene, AICP
Director of Community Development

April 23,2012

Westside Subway Extension Final EIR Comments

I and other members of my department have reviewed the Final Environmental lmpact
Report (FEIR) for the Westside Subway Extension project (Project). Our planning staff
has substantial experience reviewing development projects and their environmental
impacts. In reviewing the FEIR, we have determined that the FEIR does not adequately
analyze or mitigate the significant impacts that will result from the extended construction
period proposed for the Project.

Noise lmpacts

The FEIR fails to include any analysis of construction impacts on a local level. Instead,
the FEIR only indicates that construction noise levels will be significant. (FEIR at 4-
358.) The FEIR fails to include any information about the noise levels that actually will
occur with construction, where and when construction noise levels will exceed levels set
by local ordinances, and how to mitigate these significant noise impacts.

In our experience, an adequate CEQA noise analysis must include, at a minimum, a
thorough description of the duration and amplitude of the exposure at a particular
receptor. The evaluation should include the locations of sensitive receivers in the
Project area, a description of existing ambient noise levels at these sensitive receivers,
predicted noise levels during each phase of construction at the sensitive receptors, and
a comparison of noise levels during construction to the existing ambient noise levels. In
addition to identifying residences as sensitive receptors, the revised document must
identify each motel and hotel, library, religious institution, hospital, nursing home, active
sport area, picnic area, recreation area, playground, and park that would be potentially
affected by Project-generated construction noise.
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Vibration lmpacts

Additionally, the FEIR does not adequately analyze vibration impacts. The City
previously concluded that excavation and construction of a hotel and construction of a
condominium building along Wilshire Boulevard would generate vibration levels of up to
75 velocity decibels (VdB) at one hundred feet from the source. These construction
activities did not involve the magnitude of excavation contemplated by subway station
construction and tunneling; yet, these construction activities exceeded the 72 VdB
Federal Railroad Administration threshold for residential uses, even for such uses
located more than 100 feet from the source.

Residential uses exist within one hundred and fifty feet of Wilshire Boulevard and in
some instances are immediately adjacent to the proposed subway tunnel route. The
FEIR contains no quantified analysis of the vibration impacts during construction to any
residential or other sensitive uses in the City. Additionally, one elementary school has
classrooms located within approximately one hundred and fifty feet of Wilshire
Boulevard and, of course, tunneling is proposed directly beneath Beverly Hills High
School. The FEIR fails to adequately analyze these potential vibration impacts.

Air Qualitv

The FEIR also fails to assess the local air pollution emissions associated with intense,
street-level construction, such as that associated with the La Cienega station. For
example, the EIR contains limited discussion of the health impacts of PM 2.5, a
particulate pollutant associated with the use of diesel fuel. The serious health risks
associated with PMz.s exposure are well-documented. In its final rule designating
attainment and non-attainment of PMzs standards, the U.S. EPA noted the "significant
relationship between PMz.s levels and premature mortality, aggravation of respiratory
and cardiovascular disease . . . , lung disease, decreased lung function, asthma attacks,
and certain cardiovascular problems such as heart attacks and cardiac arrhythmia,"
particularly among "older adults, people with heart and lung disease, and children." See
Air Quality Designations and Classifications for the Fine Particles (PMz s) National
Ambient Air Quality Standards, 70 Fed. Reg. 944,945 (Jan. 5, 2005) [Vol. 2, Ex.28-e].

This failure is particularly serious with respect to the emission of toxic air contaminants,
diesel particulate, and carbon monoxide - all of which are pollutants that will impact the
health of nearby residents, employees, and other sensitive receptors, such as students.
Specifically, we note that there are hundreds of residences, several hotels, and one
elementary school within 1000 feet of station construction proposed for Beverly Hills.
Yet, the FEIR here improperly contains no discussion of these impacts or affected uses
near construction zones.

Furthermore, the FEIR fails to address the additional impacts associated with the
decision to modify the Rodeo Station configuration by adding a double crossover to the
east end of that station to "optimize operations." This change in the Project brings the
station construction within 1000 feet of Beverly Vista elementary school. Therefore,
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Metro must revise the EIR to address increased health risk associated with construction
and the revised EIR must be recirculated for public review.

We note that the City routinely requires mitigation measures such as those listed below.
As dictated by past experience, these mitigation measures are feasible and necessary
to reduce impacts. Accordingly, we request that Metro impose all of these mitigation
measures in addition to those already identified in the FEIR and include them as part of
a mitigation monitoring and reporting program.

1. Prior to issuance of grading permits, the appticant shall submit a Construction
Management Plan satisfactory to the City's Director of Community Development
and the Building Official. The Building Official shall enforce noise attenuating
construction requirements. The Construction Management Plan shall inctude,
but not be limited to, the following.

. Excavation, grading, and other construction activities related to the Project
shall be restricted to the hours of operation allowed under Section 5-1-
206, Restrictions on Construction Activity in the City Municipal Code. Any
deviations from these standards shall require the written approval of the
Comm u n ity Development Director.

o Stockpiling and vehicle staging areas shall be located as far away from
occupied residences as possible, and screened from these uses by a solid
noise attenuation barrier. Noise attenuation barriers constructed to the
specifications necessary to reduce noise levels at adjacent residential
structures to no greater than 5 dbA over ambient at any time.

o Solid noise attenuation barriers (temporary barriers or noise curtains) with
a sound transmission coefficient (STC) sufficient to achieve the standard
specified above shall be used along all the boundaries of all construction
staging sites and station construction sites during.

o All stationary construction equipment (e.g., air compressor, generators,
etc.) shall be operated as far away from residential uses as possible. lf
this is not possible the equipment shall be shielded with temporary sound
barriers, sound aprons, or sound skins to the satisfaction of the Director of
community Development to achieve the standard above.

o Haul routes for removing excavated materials from the site shall be
designed to avoid residential areas, and areas occupied by noise sensitive
receptors (e.9., hospitals, schools, convalescent homes, etc.).

o Prior to the start of every school year, the applicant shall obtain a
schedule of testing periods at Beverly Hills schools. The applicant shall
submit a construction schedule for review and approval by the Community
Development Director and the Environmental Monitor that ensures that no
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construction activity generating the high noise levels is undertaken during
any designated testing periods at the schools.

2. The construction area and vicinity shall be swept (preferably with water
sweepers) and watered at least twice daily. Site-wetting shall occur with sufficient
frequency to maintain 10 percent surface soil moisture content throughout all
earth-moving activities. At least 80 percent of all inactive disturbed surface areas
shall be watered on a daily basis when there is evidence of wind-driven fugitive
dust.

3. All unpaved roads, parking and staging areas shall be watered at least once
every two hours during active operations.

4. Site access points shall be swept or washed within thirty minutes of visible dirt
deposition.

5. All haul trucks shall have a capacity of no less than twelve and three-quarter
(12.75) cubic yards.

6. Operations on any unpaved surfaces shall be suspended when winds exceed 25
mibs per hour.

7 . Operations on any unpaved surfaces shall be suspended during first and second
stage smog alerts.

8. The contractor shall prepare a Construction Traffic Emission Management Plan
satisfactory to the City of Beverly Hills to minimize emissions from vehicles
including, but not limited to, scheduling truck deliveries to avoid peak hour traffic
conditions, consolidating truck deliveries, and prohibiting truck idling in excess of
five minutes.

9. The contractor shall ensure that the use of all construction equipment is
suspended during first-stage smog alerts.

10.The contractor shall use electricity or alternate fuels for on-site mobile equipment
instead of diesel equipment.

1 1 . The contractor shall use electric welders to avoid emissions from gas or diesel
welders.

12.The contractor shall use electricity or alternative fuels rather than diesel-powered
or gasoline-powered generators.

13. The contractor shall install wind monitoring equipment on each construction site,
and suspend grading activities when wind speeds exceed 25 mph per Southern
California Air Quality Management District (SCAQMD) guidelines.
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14.The contractor shall water storage piles by hand or apply cover when wind
events are declared (wind speeds in excess of 25 miles per hour).

15. The contractor shall replace ground cover in disturbed areas as quickly as
possible.

16. Metro shall retain a third-party air quality consultant to conduct continuous
monitoring of the PM10 (dust) concentrations during the project demolition,
excavation and grading phases of project construction to determine compliance
with applicable air quality standards and regulations. Monitoring shall be
accomplished using DustrakTM aerosol monitors or other similar monitoring
networks and shall meet the following requirements:

. The third-party consultant shall be approved by the City of Beverly Hills'
Director of Community Development and the Beverly Hills Unified School
District.

o Costs for the monitoring network and tests by the third-party consultant
shall be borne by Metro.

o Monitors shall be located in such a manner that appropriate upwind
(background) and two downwind locations from the project are selected.
The locations shall be selected in order to monitor the project's
contribution to ambient PM10 concentrations and to minimize the
influence of dust contributions from outside sources. One downwind
monitoring station shall be located at or near each construction site in the
City and a second downwind monitor shall be located in an area beyond
the construction area boundary where the general public could be present
for a period of more than one hour. The upwind and downwind directions
shall be based on the prevailing daytime wind direction in the vicinity of
the project site. All locations in the City of Beverly Hills shall be approved
by the third-party air quality consultant and the City of Beverly Hills'
Community Development Director.

o The monitoring network shall include at least one anemometer to measure
wind speeds and directions.

o Each monitoring station shall be secured in such a manner to prevent
access and tampering by unauthorized persons and to prevent damage to
the equipment.

o Each monitoring station shall be sited in a location with access to
necessary infrastructure (e.g., electricity needs, foundation requirements,
internet connectivity).

. Monitors shall be calibrated using collocated filter-based samplers (Mini-
Vol or other similar equipment). The third-party consultant shall calibrate
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the Distract monitors as needed to ensure that data is within acceptable
margins of error as determined by manufacturer's specifications.

The S-hour rolling average dust concentration threshold is equal to the
threshold specified in SCAQMD Rule 403 (50 micrograms per cubic
meter) as determined by the difference between the upwind and
downwind stations. The 1-hour average dust concentration threshold shall
be set at a level of 150 micrograms per cubic meter to provide sufficient
warning for on-site construction managers or supervisors to implement
corrective measures. An exceedance of the 1-hour threshold shall not be
deemed as a violation of any air quality standard or regulation.

Monitoring shall be continuous and provide data at S-minute intervals. The
data shall report rolling S-hour and rolling 1-hour average PM10
concentrations. Monitoring shall be active on any day that construction
activity occurs during the demolition, excavation, and Grading phases of
project construction. Data shall be made available to the third-party
consultant, the City of Beverly Hills, Metro, and the contractor on a
secured internet website. The general public shall have access to S-hour
rolling average PM10 concentrations on a publicly accessible web-site.

Monitors shall be equipped with a visual alarm (strobe light or similar) that
shall notify appropriate on-site construction managers or supervisors if
established thresholds are exceeded. Additionally, an email shall be sent
to appropriate on-site construction managers or supervisors if specified
PM10 thresholds are exceeded.

All corrective measures, as necessary to reduce emissions to acceptable
levels, shall be implemented immediately. lf immediate implementation of
a specific -corrective measure will result in the creation of a hazardous
situation, as determined by the Environmental Monitor, construction
activity shall be allowed to continue for a reasonable period of time, as
determined by the Environmental Monitor, until such time that it is safe to
implement that corrective measure. Corrective measures shall be
documented by the construction contractor in a log book accessible to the
third-party air quality consultant, the City of Beverly Hills and Metro.
Records shall be maintained of the specific action taken, the time and date
the corrective action was taken, and written verification by the appropriate
on-site construction manager or supervisor that the corrective action was
taken.

Metro and the contractor shall develop a corrective action plan. The plan
shall be prepared and finalized prior to the commencement of project
demolition. The plan shall indicate steps to safely and adequately reduce
on-site dust emissions. The plan shall contain a list of possible corrective
measures. The measures shall include, but at not limited to, application of
water or other soil stabilizers, temporary reduction in on-site vehicle
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speed, temporury reduction in construction activity, suspension of
construction activity and other appropriate measures. Metro and
contractor shall obtain approval of the plan from the City of Beverly Hills
Community Development Director prior to commencing demolition.The
project applicant and/or contractor shall comply with SCAQMD Rule 403
by ensuring visible dust emissions from the project site do not go beyond
the construction site.

17. The contractor shall designate a person located on-site who is trained and
certified by the California Air Resources Board to conduct visible emissions
evaluations (VEE). The designated person shall ensure compliance with
SCAQMD Rule 403 by observing for visible dust emissions beyond the property
line during daytime working hours. Observations shall be conducted in
accordance with U.S. Environmental Protection Agency Method 9 (Title 40, Code
of Federal Regulation, Part 60, Appendix A)

Construction Staqinq Aesthetics

Finally, significant visual impacts caused by construction equipment and staging are
identified, but are determined to be mitigable through four simple mitigation meisures.
There are construction and staging areas located in highly aesthetic areas of Beverly
Hills, and also adjacent to sensitive uses such as residential uses, luxury hotels and
retail. Staff believes that the identified mitigation measures are insufficient to mitigate
the impact. Additional mitigation is recommended, including substantial landscaping,
fencing, and possible enclosed structures reviewed by the Architectural Commission.
These are visual impacts that will occur for approximately a decade (much longer than a
typical 18-24 month project), and these cannot be easily mitigated as identified in the
FEIR. We believe the following mitigation measures must be included:

'4. Construct shell buildings to enclose construction lay down areas.

2. Incorporate aesthetic design features and landscaping into screening design
for lay down areas.

3. Provide graffiti coating on all exterior finishes of screen watls/structures.

4. Maintain lay down areas and construction sites in a clean and organized
manner. Remove excess/unused construction materials from site as soon as
it is determined that they are not needed.

5. Maintain screen walls/structures and landscaping in good condition
throughout the duration of the project.
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To:

From:

Subject:

CITY OF BEVERLY HILLS

DEPARTMENT OF PUBLIC WORKS & TRANSPORTATION

April23,2012

Aaron Kunz, Deputy Director of Transportation
Laurence Wiener, City Attorney

Bijan Vaziri RTE, City Traffic Engineer

Closure of Wilshire Boulevard for Gonstruction of Subway Stations

Introd uction:

This memo discusses the significant construction tratfic impacts to residential and commerciat
streets of Beverly Hills that will result from construction of two stations on Wilshire Boulevard at
!a Cienega Boulevard and Beverly-Rodeo Drives for the proposed Westside Subway
Extension. The focus of this memo is on the construction impact of closing Wilshire Boulevard
in Beverly Hills at two segments:

1. Between La Cienega Boulevard and San Vicente Boulevard

2. El Camino Drive fo S. Canon Drive(inclusive)

Based on the information that became available in the Final Environmental lmpact
StatemenUReport (FIES/E|R), it is anticipated that Wilshire Boulevard would be closed to
vehicular and pedestrian traffic for a period of 56 hours (from l OPM Fridays through 6AM
Mondays) for up to 60 weekends (for each segment).

Background:

Overall construction impacts of the proposed Westside Subway Extension have been discussed
in the FEIS/EIR prepared for this project. However, perhaps due to a lack of detailed
information at the time of the FEIS/EIR preparation, the issue of construction traffic impacts on
residential streets due to the closure of Wilshire Boulevard during weekends has not been
discussed in the FEIS/EIR and no clear mitigation measures have been recommended. Since
the schedule of the street closure could extend for up to 60 weekends, this cannot be
considered a temporary construction issue which the City usually deals with for a period of one
or two weeks. Based on my professional training and my experience of 27 years as the Traffic
Engineer for the City of Beverly Hills, I can confidently conclude that such a frequent closure of
Wilshire Boulevard for such a long period would negatively impact residential and commercial
streets; particularly in the vicinity of the proposed closure areas. These issues have simply not
been addressed in the FEIS/EIR.
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Discussion:

To provide more details, staff conducted a preliminary and conservative evaluation of potential
impacts from Wilshire Boulevard closures. This study was based on the assumption that the
closure of Wilshire for the La Cienega station would not occur concurrently with ctosure of
Wilshire for the Beverly-Rodeo Station.

Staff looked at potential traffic diversion routes that would be used as "detours" during the street
closure. For the Wilshire Boulevard closure at San Vicente Boulevard:

Westbound traffic on Wilshire would be diverted to San Vincent Boulevard. lt is estimated that
the majority of traffic would turn right onto San Vicente Boulevard and proceed west by using
Burton Way and eventually connect to Wilshire Boulevard west of Santa Monica. Locat Beverly
Hills traffic diverted to San Vicente Boulevard would generally try to use La Cienega Boulevard,
Robertson Boulevard or Doheny Drive to return back to the original westbound approach of
Wilshire. However, based on my experience with past street closures in Beverly Hills, a small
percentage of diverted traffic would use the residential north-south streets between Burton Way
and Wilshire. Based on available traffic counts estimated diverted westbound traffic (on a
typical Saturday) would be about 17,000 vehicles per day per direction. Even assuming that
the ovenryhelming majority of traffic would use La Cienega Boulevard, Robertson Boulevard or
Doheny Drive, the impacts on residential streets surrounded by the above major streets would
be measurable. The situation would be more crucial for eastbound traffic on Wilshire Boulevard
facing the closure on La Cienega Boulevard.

$tnounq traffic on Wilshire Boulevard (18,000 on Saturdays) would be diverted to La Cienega
Boulevard. Since La Cienega Boulevard carries about 38,000 vehicles per Saturday in both
directions, traffic will not smoothly divert to La Cienaga Boulevard without backing up on
Wilshire as traffic approaches La Cienaga Boulevard. lt is estimated that Wilshire between La
Cienega Boulevard and Robertson Boulevard will be congested to a level that drivers will divert
to adjacent local streets in order to attempt to avoid the congestion. Based on a conservative
estimation, the following local streets would experience the following substantial increases of
Saturday traffic (calculated based on estimated percentage muttiplied by 18,000 trips per
Saturday on eastbound approach).

Le Doux Road: Estimated 4% diversion of the approach volume or 700 vehicles per Saturday
Stanley Drive: Estimated 2% diversion of the approach volume or 360 vehrbles per Saturday
Carson Road: Estimated 1% diversion of the approach volume or lS0vehicles per Saturday
Willaman Drive: Estimated 5% diversion of the approach volume or g00 vehicles per Saturday
Hamel Drive: Estimated 1% diversion of the approach volume or lS0vehicles per Saturday

This means that the existing traffic on Le Doux Road could increase by 44o/o (for example, 700/
1590 existing 24 hour traffic). Similarly, Stanley could see a 38o/o increase, 31o/o on Carson
Road, 52o/o on Willaman Drive (because this intersection is signalized, more diversion would be
anticipated) and 24o/o increase on Hamel Drive. These are significant increases of traffic on
Saturdays and Sundays especially for such a long duration of up to 60 weekends. In addition,
based on the City's Thresholds of Significance for Traffic lmpacts (which are set forth in an
attachment) each of these streets would experience a significant environmental impact by such
increases in volume. Mitigation may be possible, but has not yet been explored and is not
recommended in the FEIS/EIR.

Page l2



As for the closure of Wilshire Boulevard for the Beverly/Rodeo Station construction, there are
fewer options for diverting traffic to streets that can handle the volume of traffic without
experiencing a significant impact because there are no arterials among the immediately
surrounding streets.

Westbound Wilshire Boulevard would be diverted to N. Crescent Drive which is both commercial
and residential and has a two-lane capacity in each direction. S. Crescent Drive is only 30 feet
wide and has no room for diversion traffic from Wilshire Boulevard. This would mean that
Charleville Boulevard, which is a residential street and runs parallel to Wilshire (one lane per
direction), would be used to avoid the closure area. The Saturday traffic of Gharleville
Boulevard is 1,200 per direction and a conservative diversion of 2% of westbound Wilshire
traffic would mean an increase of 42o/o. Such an increase on Charleville Boulevard with over 30
all-way stop controlled intersections would resutt in total congestion and potentially impact
north/south residential streets, but quantifying this impact would require further analysis.

Eastbound Wilshire before the closure area has no immediate alternative for diversion. Staff
anticipates that the traffic would need to be diverted prior to the closure area at North and South
Santa Monica Boulevard. The traffic could then be rerouted to Burton Way and Crescent Drive
to eventually return to eastbound Wilshire Boulevard. However, Santa Monica Boulevard
already experiences substantial traffic on Saturdays and is not capable of absorbing all of
Wilshire Boulevard's eastbound traffic without experiencing significant delays. Therefore, it is
anticipated that Gharleville Boulevard would be used as an eastbound as well as westbound
diversion route as discussed above. The estimated percentage increase would be on the order
of at least 40 to 50o/o.

In conclusion, staff anticipates that the closure of Wilshire at two segments for a possible 60
Saturdays and Sundays would significantly impact the residential streets surrounding the
closure areas as well on a larger scale, impacting the City's weekend circulation activities.
Based on City's Thresholds of Significance for Traffic lmpacts a substantial number of streets
would experience a significant environmental impact by such increases in volume. This impact
has not been discussed in the FEIS/EIR and no mitigation has been proposed.

Attachment: City of Beverly Hills, Thresholds of Significance for Traffic lmpacts
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TO:

FROM:

DATE:

SUBJECT:

CITY OF BEVERLY HILLS

COMMUNITY DEVELOPMENT

MEMORANDUM

Laurence S. Wiener, City Attorney

Susan Healy Keene, AICP
Director of Community Development

April 23,2012

Preliminary Review of the Economic lmpact Analysis on the City of
Beverly Hills in Westside Subway Extension Final EIR

I and other members of my department have reviewed the report prepared by EPS
analyzing the potential economic impacts on Beverly Hills from the construction of the
two proposed Beverly Hills subway stations. Based on our recent experience with a
construction project immediately adjacent to the proposed Rodeo Drive subway station,
we believe that extended construction along Wilshire Boulevard between Rodeo and
Canon Drives will have an impact on businesses that will result in vacancies at retail
locations north and south of Wilshire Boulevard.

During recent construction of the Montage Hotel, which is located immediately adjacent
to the proposed Rodeo Drive subway station, businesses on Beverly Drive suffered
significant declines in patronage and some of those businesses closed. The owners of
the businesses appeared before the City Council frequently to testify concerning these
matters and request help from the City to prevent the failure of their businesses.
The City did take action to aid these businesses, including providing an on street valet
parking program to make patronage of these businesses more attractive, but the
business owners continued to suffer from the impacts of construction, storefronts
remained vacant during the construction and those vacant storefronts had a significantly
negative aesthetic impact on the 100 block of North Beverly Drive, near the construction
site.

Based on information in the Final EIS/EIR for the Westside subway extension, the
proposed Rodeo subway station construction will last much longer than the Montage
Hotel construction, will impact more streets than the Montage Hotel construction (and
will again impact the 100 block of North Beverly Drive), and will have greater traffic
impacts than the Montage Hotel construction.
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With these greater traffic impacts and greater economic impacts as described in the
EPS report, based on my experience, I believe we will see greater vacancies which will
result in a deterioration of the maintenance of the private property and adjacent right of
way that will have negative aesthetic impacts to a greater extent than the Montage
project. However, I have seen no analysis in the Final EIS/EIR of the potential physical
impacts that will likely result from the economic impacts of the subway station
construction in the heart of the City's business district.

At a minimum, Metro should incorporate mitigation measures to encourage continued
patronage of Beverly Hills retail shops during the construction period. These measures
should include, convenient valet parking, as was provided by the City of Beverly Hills
during the Montage construction, the maintenance of clean, unobstructed sidewalks
throughout the retail shopping areas of the business district, signage to promote that
businesses remain open during construction and that direct patrons to valet parking;
and maintenance or provision of convenient parking which can be accessed without
construction obstruction .
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RDI(e.R
Allan D. Kotin & Associates
Real Estate Consulting for Public Priuate Joint Ventures
949 South Hope Street, Los Angeles, il 90015

2t3.623.3841
Cell 213.369.3841
Fax 866.685.1377
akotin@adkotin.com
www.adkotin.com

Economic & Planning Systems' Inc.
949 South Hope Street, Los Angeles CA 90015

2L3-489-3808
www.espsys.com

To: Laurence Wiener, City Attorney, City of Beverly Hills DATE: April 23,2012
FRoM: Andrew E. Kaplan, Jason Moody, and Allan D. Kotin
RE: PRU,TUTNARY Rnunw oF THE ECoNoMIC IMPACT ANALYSIS oN THE CITY OF BEVERLY

Hu,rs IN WESTSIDE Sunway ExrpNsToN FINAL EIR

Allan D. Kotin & Associates (ADK&A), in association with Economic & Planning Systems, Inc.
(EPS), has prepared the following preliminaryr review of the findings and methodology used in the

Westside Subway Extension Final Environmental Impact Analysis (FEIR) as pertains to the

economic impacts on the City of Beverly Hills (City).

At issue are two subway stations and the connecting subway tunnels along the preferred alignment
proposed for the intersections of Wilshire and La Cienega Boulevards and Wilshire Boulevard and

Rodeo Drive in the City of Beverly Hills. This analysis focuses primarily on the construction period,

which is expected to generate the bulk of the negative economic consequences for the City, and

which the Final EIR has attempted to quantify and address by means of a proposed mitigation
program. This preliminary review looks at the FEIR and focuses on two critical and interrelated
questions:

l. Is the methodology used in the FEIR to identify and estimate negative construction period

economic impacts comprehensive and methodologically sound?
2. Are the corresponding findings related to the level of significance of identified economic

impacts credible and accurate?

The report is organized into three sections:

1. Executive Summary: A brief summary of findings.
2. Assessment of Methodology: A critique of the methodology used to estimate negative

economic impacts on the City of Beverly Hills
3. Alternative Methodology: Addresses the methodological effors in the FEIR and produces a

preliminary set of alternate calculations as a basis for assessing the potential range of
economic impacts that may result.

1 Thi, assessment has been prepared on an expedited schedule to meet a short deadline, and as such, it should be

regarded as a preliminary assessment. Later update of the assessment may be required to bring greater accuracy and

refinement to the findings. Such a revision should: define a more precise impact area for the calculation of at-risk fiscal
revenues; provide a more nuanced understanding of how the construction schedule will disrupt normal activity; and

employ a more refined method, supported by a deeper literature search, of how construction disruption translates into
losses of sales, property, business, and transient occupancy tax revenues.
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EXECUTIVE SUMMARY

The Beverly Hills economy is characterized by a strong luxury retail sector, an unmatched cluster of
five- and four-star hotels, and a premium location and brand identification that has made it the
preferred address for many entertainment companies, medical professionals, and other service
providers. The resonance of the Beverly Hills commercial district as a premium luxury brand is
sustained and reinforced by a pristine, "high-end" physical environment, including a well-
maintained streetscape, convenient building accessibility, and an overall pleasant and attractive
atmosphere.

The proposed construction of the Beverly Hills stations at WilshirelLa Cienega and Wilshire/Rodeo
may threaten the sense of luxury so important to the image and performance of many of the City's
commercial tenants. The construction, which will take place over a nearly ten-year period, will
involve multiple phases of demolition, excavation, new construction, and movement of heavy
materials into and out of the area. According the FEIR, the construction will lead to disruptions in
traffic, transit, and parking; produce negative air quality, noise, and vibration impacts; and result in
the potential for significant business disruption.' Even after implementation of mitigation measures,

"significant construction-related impacts would still remain in the areas of traffic, air quality, noise,

and business disruption."3

Despite this, the FEIR estimates a construction period negative economic impact for Beverly Hills of
only 35 jobs and $426,000 in annual property taxes lost. This relatively simplistic calculation may
represent a significant underestimation of the true level of negative economic impacts. Specifically,
the analytical methodology that generates these estimates is flawed in at least three key ways:

l. The FEIR measures negative impacts against a baseline that includes the entire study area,

comprising parts of five separate jurisdictions. This produces a too-large "denominator"
against which negative economic impacts (which tend to occur near the station location) are

measured.
2. The FEIR assesses negative economic impact only on parcels Metro will acquire, which

amounts to a small portion of land that may be impacted by the construction.
3. The FEIR assesses negative economic impact on property taxes and jobs, ignoring entirely

business tax revenue, sales tax revenue, and transient occupancy tax-all crucial contributors
to the Beverlv Hills General Fund.

'Mentioned in many of the subsidiary FEIR documents including the Construction and Mitigation Technical Report,
Section 7.
3 Construction and Mitigation Technical Report, August 2010, 7.3.4.
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It is our professional opinion that the FEIR methodological flaws should be addressed by (1) using
the Beverly Hills jurisdiction as the baseline for assessment; (2) assessing impacts on the General
Fund revenues within an impact area that extends one-quarter to one-half mile from the station area;
and (3) including an analysis of likely impacts on sales, business, and transient occupancy tax
revenues.

For illustrative purposes, the ADK&A/EPS team has prepared a preliminary re-assessment of
potential negative economic impacts for the City of Beverly Hills resulting from the construction
phase only. These preliminary estimates are compared with the FEIR assessment in Exhibit I below.
As shown, 'the annual reduction in the City of Beverly Hills General Fund revenues during the
construction phase of the Westside Subway Extension project are estimated in the range of $1.9
million to $6.1 million, representing between 1.6% and 3.8% of total annual General Fund budget.
This compares to $426,000 per year estimated by the FEIR4.

Exhibit 1

Summary of Findings

Final EIR (Preliminary) Re-Assessed Economic lmpacts

lmpact Area (At.
Risk) Annual Estimated Annual General Fund Tax Revenues % of Total
GeneralFund Lost During Construction GeneralFund
Tax Revenues

Low Hiah Low Hiqh Low High

raxGatesory tfiT#:itltrffi"
Revenues

Business Tax
Property Tax
Sales Tax
TOT

Total

$67,367

$67,367

$20,194,769 50/o

$67,367 100%
$14,784,617 4%
$8.961.808 10%

$44,009,561 6%

$1,009,738
$67,367

$588,93s
$896.181

$2,562,221

10%
100%
12%
25o/o

14o/o

$2,019,477 0.6% 1.3%
$67,367 0.0% 0.0%

$1,766,804 0A% 1.10/o

52.240.452 0.6% 1.4o/o

$6,094,099 1.6% 3.8%

Source: EPS.

ASSESSMENT OF EIR METHODOLOGY

The analytical methodology used in the FEIR to estimate construction period negative economic
impacts is flawed in three primary respects as described further below.

n FEIR estimates total property taxes generated by subject property whereas this analysis considers only the share of
property tax captured by the City of Beverly Hills General Fund. This share is estimate d at 17 .2 percent of the I percent
property tax based on a citywide average. (See Appendix I for calculation of 17.2o/o share)

Preliminary BH EIR Review 042312v3
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l. FEIR Ignores Jurisdiction-Level Impacts

The study area defined in the FEIR includes parts of five jurisdictions, which together form the
baseline against which negative impacts are measured. Specifically, this relatively broad area is used
as the "denominator" to calculate the level of significance associated with the specific impact
categories that are quantified. However, the distribution of negative impacts will vary substantially
throughout the area. In addition, the calculation of a percentage financial impact based on an
artificial multijurisdictional study area is not meaningful for fiscal planning at the level of each
individual j urisdiction.

Moreover, the negative impacts from construction are likely to be highly localized and focused on
the commercial districts that are immediately adjacent to (and in some cases intersecting) the
construction area. Because costs are imposed and must be mitigated on a jurisdictional basis,
negative impacts should be measured and assessed on that basis as well.

Although the FEIR outlines a number of mitigation measures that will be pursued during the
construction phase, these measures are unlikely to completely eliminate the negative impacts of the
project. The FEIR notes that construction will disrupt traffic, produce negative air quality, noise, and
vibration, and result in potentially significant business disruption. Much of this can be attributed to
the duration of construction, the frequency and volume of truckloads, and the overall intensity of the
work, which will result in frequent partial and full road closings to accommodate it. The
construction schedule in Exhibit 2 shows that, with a few lulls, each station will require over eight
years of medium- to high-intensity construction work. (For an index of how the construction
schedule may impact fiscal revenues on an average basis and at each construction stage, see the
analysis in Appendix 2.)

In general, Metro has specified a host of mitigation measures, including the use of street decking
over the station construction area, to assure the minimum possible economic disruption. However,
as further described below, these mitigation impacts will only partially off-set the full-range
disruption likely to result from the project. Given that the City of Beverly Hills has jurisdictional
authority over the primary impact area, and is responsible for the provision of most public services
and facilities, including public safety, road maintenance, and the alleviation of conditions that may
lead to physical blight, it should be evaluated as the primary unit of analysis with regard to level of
significance. This is particularly appropriate as the period of construction will almost certainly create
higher City operating expenses at the same time revenues will be depressed.

Preliminary BH EIR Review 0423I2v3
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Exhibit 2
Approximate Construction Schedule: Wilshire Rodeo Station (Proxy Also for La Cienega Station)

Construction Period Trucking Traffic lmpacts lmpact lndex
2-3 lanes traffic

streetsnut over. closuredown decking

Months Loads/ Months Months Months
uay

Construction Stage

Seg. Cum Cum
Months Months Years

Utility Relocations
No work interval

Site preparation
Shoring
Decking
Excavate Station Box

No work interual
Station structural Concrete
Backfill Station Box
Remove Decking/Repair Street

Total months
Totalyears
Totaltruck loads

2
I

17
26
23

1

4

767
0.6 5.6

TBD

1

17 80

23 25
160

41 1

3.4 0.1

24 24
226
127
229
130
17 47
26 73
23 96
197
4 101

101

2.0
2.2
2.3
2.4
2.5
3.9
6.1

8.0
8.1

8.4

8.4

L
L
M

H

H

H

L

M
M
M

60,833

Sources: Westside Subway Extension Final ElR, Construction Traffic Analysis Report, 8/201 1; EPS analysis

2. FEIR Defines Negative Economic Impact Area Too Narrowly

For the whole study area, the FEIR assesses negative economic impacts only on-and as a result
of-parcels Metro will acquire to facilitate subway construction. These parcels, which are slated for
construction staging and station portals, amount to a small portion of potentially impacted land. This
significantly underestimates the potential negative impact of construction on Beverly Hills
commercial activity as it ignores likely spill-over effects associated with vehicle/pedestrian traffic
diversion, noise, reduced visibility and accessibility, and an overall reduction in the appearance and
feel of impacted commercial districts. As noted above, the physical environment, including
appearance, noise, and overall ambiance, is a critical component of the luxury brand that is essential
to many of the businesses that locate in Beverly Hills commercial districts.

A revised impact area, shown in Exhibit 3, extends into commercial areas between one-quarter and
one-half mile from each station. This is a reasonable impact area for several reasons. Wilshire
Boulevard is one of two critical arteries (the other being Santa Monica Boulevard) providing access
to the Golden Triangle of Beverly Hills, the City's most concentrated shopping area. Additional
traffic disturbance on Wilshire, where the vast majority of construction activity will take place, will
dissuade some users from entering the area and complicate circulation throughout. Furthermore, the
Golden Triangle is pedestrian-oriented, featuring glossy window displays and wide sidewalks.

Preliminary BH EIR Review 042312v3
Allan D. Kotin & Associates in association with Economic & Planning Systems Page 5



RDKe.R

PRnr,narNARy wnsrsrun sunwav EIR EcoNoMrc lrupacr Rnunw

Noise, vibration, dust, and smells from the construction area-whether real or imagined-are likely
to discourage some pedestrian activity in the shopping district. And finally, City ordinances
governing construction require construction to take place during business hours, which will
compound negative impacts for business uses operating at the same time.

3. FEIR Considers Too Few Impact Categories

The FEIR considers only two forms of negative economic impact: property tax losses and job losses.
This approach ignores several important additional categories of fiscal tax revenue for the City of
Beverly Hills, including business tax revenu'e, sales tax revenue, and Transient Occupancy Tax
(TOT). As shown in Exhibit 4 below, business, sales, and transient occupancy taxes coniribute $82
million annually to the City of Beverly Hills, fully 50%of General Fund.Luenues.

Preliminary BH EIR Review 042312v3
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Exhibit 4
City of Beverly Hills Fiscal Revenues

TaxCategory FY 2011 Revenues o/o of Taxes %otGF

Business Tax
Property Tax
Sales Tax
TOT
Other Tax

Total Taxes
Other GF Revenues

Total GF

$33,993,715
$42,045,747
$22,052,861
$26,594,808

$915.536
$125,602,667

$39,927,666
$165,530,333

27o/o

33o/o

18o/o

21o/o

1o/o

100o/o

21o/o

25o/o

13o/o

160/o

1o/o

76%
24o/o

1 00%

Source: City of Beverly Hills Comprehensive Annual Report FY 2011

Based on the FEIR, a separate literature reviews, and our analysis, the construction is likely to result
in significant negative impact on retail sales, hotel occupancy, and business tax, and to a lesser
degree, on property tax. The literature review summarized in Exhibit 5 shows in particular that
factors such as noise, dirt, and access limitations are often associated with significant reduction in
business activity in a particular area. Although most of the literature has focused on retail sales,

since this data is most readily available, these impacts can serve as a proxy for other commercial
activity, especially tenants that are location-dependant and/or derive a significant level of business
from customer traffic.

The construction schedule in Exhibit 2 shows multiple phases over an eight-year period of light and
heavy construction that will generate considerable traffrc disturbance and "nuisance" effects such as

noise, vibration, dust, and visual evidence of heavy construction. The proposed mitigation measures
may partially address these issues, and some construction phases will be more intrusive than others.
As noted earlier, the particular 'oambiance" of Beverly Hills is an important element of its appeal,
which even extensive mitigation measures may be insufficient to preserve. Nevertheless, to reflect
this variability in both timing and intensity of construction, we have used conservative values lower
than those shown in the literature survey to estimate negative impacts on fiscal revenues.

s 
Quantifiable data on retail perQrmance, especially related to rail construction, is limited. Effects identified in the case

studies used in this analysis could vary significantly depending on specific location, business orientation and type, as

well as construction period, location relative to a business, and specific type of improvements.

Preliminary BH EIR Review 042312v3
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ffi
Re:

Consequently, the impact
years of medium-to-heavy

calculations represent a conservative illustration of economic loss during
construction (roughly five out of the eight total years).

Exhibit 5
Llterature Review Summary

Construction Context Revenue lmpact

Office of Saint Paul Mayor (1)
Christopher B. Coleman

De Solminihac and Harrison (2)
(1ee3)

Wildenthaland Buffington (1996) (3)

Central Corridor Light Rail construction in Bars and restaurants average: 20% decrease (ranging from 2o/o to 65%)
Minneapolis-St. Paul, MlN. Effects were Areas with high concentration of restaurants saw lower average declines
for the first year of conslruction. Retail stores average: 39% decrease (ranging trom 4o/o to 84%)

The small businesses experienced the greatest decline.

Houston urban highway rehabililation, General merchandise: 28% decrease
including High Occupancy Vehicles Food stores: 37% decrease
(HOV) lanes and a transit center Automoiive outlets: 32% decrease

Home furnishings: 17% decrease

Widening a state highway in Caldwell, TX 5olo decrease
(population 3,000)

Young, Wolffing, and Tomasini (4) Twelve highway construction projects in 8.3% decrease to 39.9% increase
(2005) Wyoming in towns ranging in size from

807 to 53,011 people

Buddemeyer, Young and Vander (5) Highway reconstruction near Dubois, No impact: 'holding steady with minor declines"
Giessen (2008) Wyoming on the way to Jackson Hole

and Yellowstone National Park

(1) Homans, Nancy. "Unique Loan Program Blunts Construction lmpacts for Central Conidor Businesses". Office of Saint Paul Mayor Christopher B. Coleman. February 2,

2012: http://www.funderscollaborative.org/CCFC_News/unique-loan-program-blunts-conslruction-impacts-central-corridor-businesses.

(2) De Solminihac, Hernan E. and Robert Harrison, "Analyzing Effects of Highway Rehabilitation on Businesses'Transportation Research Record 1395, Transportation
Research Board of the National Academies, Washington, D.C., 1993, pp 137-143.

(3) Wildenthal, MT and Buffington, "Estimated Construction Period lmpact of Widening State Highway 21 in Caldwell, Texas" Transportation Research Record 1559,
Transportation Research Board of the National Academies, Washington, D.C., 1996, pp 76-83.

(4) Young, Rhonda Kae, Chris Wolffing, and Michael Tomasini, "Highway Construction lmpacts on Wyoming Businesses" Transportation Research R€cord: Journal of the
Transportation Research Board, No. 1924, Transportation Research Board of the National Academies, Washington, D.C.,2005, pp.94-102.
(5) Buddemeyer, Jenna, Rhonda Young and Steven Vander Giessen, "Highway Construction Related Business lmpacts: Phase 3 Effort for the Town Of Dubois", FHWA-WY-
08/01 F. March 2008: http://rip.trb. org/browse/dproject.asp?n= 1 1 090.

For a summary of fiscal revenues associated with the partial impact area described in Exhibit 3 and
at risk of decline due to construction, see Exhibit 6. Most of the frscal revenues in the impact area

are, by definition, aI risk of negative economic impacts due to construction. The partial impact area
generates $44 miltion of at-risk revenue in FY ZOIZ,representinglS%of the Ciiy's general fund.6

u Not. on Exhibit 3 that the impact area consists of "measured" and "unmeasured" areas. The measured areas reflect
fiscal revenue baseline data that was available on short notice for this assessment. The "unmeasured" areas represent
additional commercial corridors likely to be impacted by the construction but for which data was not readily available.
These include portions of the Beverly, Doheny, Robertson, and La Cienega corridors. Thus, this assessment only
addresses a partial impact area, and as such, it may under-state negative economic impacts, as shown in Exhibit 6.

Preliminary BH EIR Review 042312v3
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Exhibit 6
Fiscal Revenues at Risk by Proposed Metro Station Gonstruction

Tax Category

General Fund Tax
Revenues in

Measured lmpact
Area (2)

FY 2011 (1)

Total General Fund
Tax Revenues

% of Total
General Fund

(5)

% of Tax
Category

Business Tax (3)
Property Tax (a)
Sales Tax
TOT

Total

$20,194,769
$67,367

$14,784,617
$8,961,808

$44,008,561

$33,993,715
$42,045,747
$22,052,861
$26,594,808

$124,687,131

59.4%
0.20/o

67.0o/o

33.7o/o

12.7o/o

0.0o/o

9.3o/o

5.60/o

27.60/o

(1) All tax numbers from FY 2011 except Property and Business Taxes.
(2) lmpact area taxes for Business, Sales, TOT; Property taxes only from parcels to be acquired by Metro,
(3) Business Taxes from calendar year 2011.
(4) Beverly Hills General Fund share of the property tax estimates from FY2010.
(5) Based on the total FY2011 General Fund budget of $165,530,333.

Sources: City of Beverly Hills Comprehensive Annual Report FY 2010, Westside Subway Extension Final ElR, Economic & Fiscal
lmpact Analysis and Mitigation Report, 8/2010, City of Beverly Hills, EPS Analysis

ALTERNATE METHODOLOGY

This section presents a preliminary estimate of potential economic and corresponding fiscal impacts
associated with the construction phase of the Project based on readily available data. These
calculations are provided as a basis for understanding the possible magnitude of potential economic
impacts. This is neither a definitive estimate nor a comprehensive analysis of these impacts. In our
view, these preliminary calculations suggest that the economic and fiscal impacts from the
construction phase on the City of Beverly Hills are likely to be significant. At the very minimum,
these calculations suggest that further analysis should be conducted on this issue as part of the EIR
process. Such analysis would need to include a more detailed examination of the location, duration,
and timing of construction relative to key commercial activity as well as a more thorough analysis
on the magnitude of economic disruptions (e.g., decline in sales and/or employment).

Sales Tax

Retail is likely to be the hardest hit from construction activity because of the highly competitive
nature of the sector and the coffesponding importance of location and ambiance. Shopping choices,

Preliminary BH EIR Review 042312v3
Allan D. Kotin & Associates in association with Economic & Planning Systems Page 9
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even in exclusive areas, are heavily influenced by convenience and ambience. While the Beverly
Hills Golden Triangle represents a singular collection of luxury retailers, its retail outlets are
increasingly part of non-exclusive chains, and if construction noise or work site unsightliness is
perceived by shoppers, some will shop elsewhere. It should also be noted that the sales tax revenue
may also be affected by reduced hotel activity, as discussed further below.

As shown in Exhibit 6, approximately $14.8 million in sales tax revenue are at risk. Of these, we
estimate that between 4o/o and I ZYo will be lost annually due to the negative impacts of construction
during the whole period, which computes to a loss of between $0.6 million and $1.8 million. These
preliminary estimates are based primarily on impacts levels identified in the literature review (for
derivation of this impact range, see Appendix 3.)

TOT

Likewise, some hotel users, especially those who stay at the Montage or Beverly Wilshire hotels
situated directly around the proposed WilshirelRodeo station, may select other hotel options.
Beverly Hills has several other five-star hotels, such as the Peninsula and the Beverly Hills Hotel,
which could absorb some displaced five-star customers. However, Beverly Hills hotels generally
enjoy high occupancy, and some users will take their business elsewhere. Weekend and event
revenues such as for wedding parties and other celebrations, which are a significant piece of the
business-especially at the Beverly Wilshire-are the most vulnerable to economic losses given the
nature of this demand. As shown in Exhibit 6, approximately $8.9 million in TOT revenue are at
risk. Of these, we estimate that between l0% and25Yo will be lost annually because of the negative
impacts of construction during the period, which computes to a loss of between $0.9 million and
$2.2 million.

Business Tax

Business tax, which is based on gross receipts and employment, is levied on all businesses operating
in Beverly Hills at variable rates per business type. As such, some business tax revenue is
vulnerable to construction impacts as it directly reflects trends in business activity leading to a

temporary reduction in sales and/or employment. Exhibit 7 summarizes the various types of
business tax charged by the City and how various tenants in the impact area might be affected.
Although precise impacts are difficult to quantify, we conservatively estimate a decline of between 5

and l0 percent in tax revenue from businesses in the impactarea. This is slightly less than the retail
sales reduction because some other commercial tenants, such as talent agencies and medical
practices, may be less vulnerable to competition, and work and business decisions tend to be less
impacted by the short-run considerations of convenience.

Preliminary BH EIR Review 042312v3
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Exhibit 7
Business Tax Summary

Classification Tax Amount Concentration of Tenants lmpact from the Project
in the lmDact Area

Business Services

Retail

$0.012 per $1 of gross receipts on
residential rentals and $0.0235 per $1 of
gross receipts on commercial rentals

Offices, and Lenders lenders, brokers, and real estate brokers
and $0.001 per $'l of gross receipts by
real estate agents

Oil Well Tax

$238,76 per 2,080 base hours of payroll large Could be significant as some of the business service tenants would be

Wholesale and Manufacturing $75 with $0.00125 per $1 of gross

Professionals

Used Car Sales

Property Rental moderate While some property rental businesses are located in the lmpact Area, the
impact on the performance of these businesses from constructon is not

likely to be significant.

Lend6rs, Brokers, Real Estate $0.003s per gl of gross receipts for moderate While some financial services, such as lenders and real estate brokers are

with an additional $0.05 per hour
thereafter.

$75 wifr $0.00125 per $1 of gross
receipts over $60,000

receipts over $60,000

$1,322.90 p6r 2,080 base hours of
payroll with an additional $0.63606 per
hour thereafter of professional time and
$O.1277 I of non-professional time,

A base tax of $255 with $0.003 per $1 of minimal Not likely to be significantly impacted by construction of the Metro.
gross recetpts

displaced by construction activity with some relocating outside of Beverly

Hills

large Likely be significant with retail sales adversely impacted by reduced
consumer base associated with construction noise, circulation limitations,

and visual obstructions. Retail relies heavily on podestrian and vehicle
tratfic.

minimal Not likely to be significantly impacted by construction of the Metro,

large Could be significant as some of the business service tenants would be

displaced by construction activity with some relocating outside of Beverly

Hills

located in th6 lmpact Area, the impact on the performance of these
businesses from construction is not likely to be significant as lhese
businesses do not rely heavily on pedestrian and vehicle traffic.

Between $1,946.73 and 3,907.76 for the minimal Not likely to be significantly impacted by construction of the Metro.
first 10,000 barrels with $0.14381 to
$0.35953 per each additional barrel
thereafter, depending on location within
the City.

As shown in Exhibit 6, approximately $20.2 million in business tax revenue arc at risk. The
potential loss, at between5oA and 10o4, computes to between $1.0 million and $2.0 million.

Property Tax

Property tax is probably the least impacted of the various tax categories, as assessed value may not
fluctuate as radically as other fiscal categories. The obvious exception to this concerns the nine
parcels targeted by Metro for acquisition. As a result of this transaction, each will be pennanently
removed from the tax roles. To be conservative, we have made the same assumption for property tax
losses as does the FEIR. Thus, property tax losses from construction amount to I00% of the properfy
tax revenues from the targeted parcels, representing $0.07 million.

Conclusion

Total construction impacts are summarized in Exhibit 8. Taken as a whole, the fiscal revenues at
risk within the measured (partial) impact area represent $44.0 million, or 27yo of General Fund

Preliminary BH EIR Review 042312v3
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revenues. The total estimated impacts of construction on this quantity fall in a range between $2.6
million and $6.1 million, representing an annual negative impact of between5.S%o and 13,8%. This
computes to between 1.6% and 3 .8% of the General Fund, which is above the adverse impact
threshold of lo/o defined in the FEIR. As discussed above, these losses represent a conservative
annual estimate for the years of medium and heavy construction (roughly five years). Given that the
assessment is based on only a partial impact area, and given that the estimate of property tax loss is
extremely conservative, actual negative impacts during construction could well be higher.

G

Exhibit 8
Estimated Gonstruction lmpact on Fiscal Revenues

Category

GeneralFund
Revenues in Estimated Average Annual General Fund Total General Fund

Partial lmpact Revenues Lost During Construction (3) Revenues
Area (2)

Low Hish Low

olo of Tax % of Total
Category General Fund

Low Hish Low Hish

Business Tax (4) $20,194,769 1Oo/o $1,009,738 $2,019,477
10Qo/o $67,367 $67,367
12o/o $588,935 $1,766,804
25o/o $896,181 $2,240,452
13.8% $2,562,221 $6,094,099

$33,993,715 3.0o/o 5.9o/o 0.6% 1.3o/o

$42,045,747 0.2o/o 0.2o/o 0.0o/o Q.lo/o

$22,052,861 2.7o/o 8.Oo/o Q.4o/o 1.1o/o

$26,594,808 3.4o/o 8.4o/o 0.60/o 1.4o/o

$124,687,131 1.6% 3.8%

Property Tax (5)

Sales Tax
TOT

Total

$67,367
$14,784.617

$8,961,808

$44,009,561

5o/o

100o/o

4o/o

10%

5.8%

(1) All tax numbers from FY 201 1 except Property and Business Taxes.
(2) lmpact area for Business, Sales, TOT; Property taxes reflec{ only parcels to be acguired by Metro
(3) Sales Tax loss factor based on literature survey and EPS analysis; TOT loss factor at 2007o of Sales Tax Factor; Business Tax loss al25o/o of Sales Tax Facl
(4) Business Taxes from calendar year 2011.
(5) Property tax estimates from FY 2010

Sources: City of Beverly Hills Comprehensive Annual Report FY 2OlO, Westside Subway Extension Final ElR, Economic & Fiscal lmpact Analysis and Mitigation Report, 8/2010,
City of Beverly Hills, and EPS.
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Appendix 1

City of Beverly Hills General Fund Property Tax Share

Parcel Total

FY2010 Property Taxes
8400 Wilshire
8412 Wilshire
8420 Wilshire
AIN 4333029014
8471 Wilshire
8755 Wilshire
8767 Wilshire
9430 Wilshire
9460 Wilshire
Total

Total Assessed Value (1)

City of Beverly Hills General Fund Share (2)

$17,649
$3,596
$7,681
$1,867

$21,956
$4,954

$10,089
$135,762
$222.344
$425,898

$39,166,636

$67,367

(1)Based on the City's CAFR.
(2) Reflects a citywide average based on the property tax as a share of net

assessed value.

Sources: Westside Subway Extension Final ElR, Economic & Fiscal lmpact Analysis
and Mitigation Report, 8/2010

Preliminary BH EIR Review 042312v3
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Appendix 2
Construction lmpacts Factor Analysis

Construction Stage
lmpact Factor By Construction

Stage
lmpact Weighted by

Duration

Busrnesstmpau, llours
Facrcr

l'actor

Total
Construc-
tion Stage

lmpact

Period ,wgtd
;;;;d, .tmpact
w"uit F;:Ilio

Utility Relocations
No work interual

Site preparation
Shoring
Decking
Excavate Station Box

No work interual
Station structural Concrete
Backfill Station Box
Remove Decking/Repair Street

Total

50o/o

0o/o

60o/o

100o/o

1 00%
60o/o

10o/o

50o/o

60o/o

100o/o

50o/o

0o/o

SQo/o

75o/o

75o/o

1 00%
100%
1Qlo/o

100o/o

50o/o

25o/o

0o/o

30%
75o/o

75o/o

600/o

10o/o

50o/o

60%
50o/o

24% 5.940/o

2% 0.00%
1% 0.30%
2o/o 1.49o/o

1% 0.74%
17% 10.10%
260/o 2.57o/o

23o/o 11.39o/o

1o/o 0.59%
4o/o 1.98o/o

30.00%

Sources: EPS Analysis
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Appendix 3
Retail lmpacts Analysie

2010 City of BH
Retail Gategory Retail Sales

($1,000)

Const

Revenue Loss Factor (2) Period
Wtd. Avg.

Estimated Revenue Loss

FY 2011 Sales
Tax in lmpact

Area by
Categorv (1) (3)

Prooortion Low Hioh Avo. Low Hioh

Apparel
General Merchandise
Grocery
Restaurants and Bars
Home Furn and Appliance
Building Materials
Auto Dealers & Supply
Service Stations
Other Retail

$563,471 36%
$239,474 150/0

$18,306 1Vo

$257,223 170/0

$44,198 3o/o

$6,938 Qo/o

$255,777 160/o

$27,384 2To

$'138.1 33 9o/o

$1,550,904

$215,9s5 $647,80s
$95,881 $287,643
$9,685 $29,056

$73,562 $220,687
$10,744 $32,232
$2,659 $7,976

$117,038 $351,1 15
$10,494 $31 ,483
$s2.936 $158.807

$588,935 il,766,804

4.0o/o 12.1o/o

4.2o/o 12.60/o

5.60/o 16.70/0

3.0% 9.OYo

2.6% 7.7o/o

4.0% 12.1Vo

4.8o/o 14.4o/o

4.Oo 12.10/o

4.0o/o 12.1o/o

4.0o/o 12.0o/o

$5,371 ,514
$2,282,882

$174,509
$2,4s2,082

$421,335
$66,1 39

$2,438,297
$261,049

$1.316.808

i14,794,617

13o/o

140

190

10o/o

oot^

13Yo

16Vo

13o/o

13o/o

13Yo

27o/o

28o/o

37Vo

20o/o

17Vo

27o/o

32%
27%
27%
27%

30%
30%
3Oo/o

30%
30%
30o/a

30%
30%
3Oo/o

4Qo/o

42Vo

56%
30%
26%
4Oo/o

48o/o

4oo/o

40o/o

400h

(1) Citywide retail sales used as a prory to allocate impact area sales tax by category
(2) Av€rage rEv6nue loss factors derived from literature survey; lowand high estimates base on 500/o increase ordecrease from average
(3) Construction Period Weighied Average derived from construclion schedule, based on task durations and impact factors

Sources: Calfornia RBtail Survey, 2011 Edition; Oty of Bevedy Hills; EpS.
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To: Laurence Wiener, City Attorney, City of Beverly Hills DATE: April 23,2012
FRoM: Andrew E. Kaplan, Jason Moody, and Allan D. Kotin
RE: PNUWTTNARY RNVTNW OF THE EcoNonTIC IMPACT ANALYSIS oN THE CITY oF BEVERLY

HTT,IS IN WESTSIDE Sunway ExrnNsIoIq FNaI, EIR

Allan D. Kotin & Associates (ADK&A), in association with Economic &. Planning Systems, Inc.
(EPS), has prepared the following preliminaryr review of the findings and methodology used in the
Westside Subway Extension Final Environmental Impact Analysis (FEIR) as pertains to the
economic impacts on the City of Beverly Hills (City).

At issue are two subway stations and the connecting subway tunnels along the preferred alignment
proposed for the intersections of Wilshire and La Cienega Boulevards and Wilshire Boulevard and
Rodeo Drive in the City of Beverly Hills. This analysis focuses primarily on the construction period,
which is expected to generate the bulk of the negative economic consequences for the City, and
which the Final EIR has attempted to quantify and address by means of a proposed mitigation
program. This preliminary review looks at the FEIR and focuses on two critical and interrelated
questions:

l. Is the methodology used in the FEIR to identify and estimate negative construction period
economic impacts comprehensive and methodologically sound?

2. Are the colresponding findings related to the level of significance of identified economic
impacts credible and accurate?

The report is organized into three sections:

1. Executive Summary: A brief summary of findings.
2. Assessment of Methodology: A critique of the methodology used to estimate negative

economic impacts on the City of Beverly Hills
3. Alternative Methodology: Addresses the methodological effors in the FEIR and produces a

preliminary set of alternate calculations as a basis for assessing the potential range of
economic impacts that may result.

I Thi, assessment has been prepared on an expedited schedule to meet a short deadline, and as such, it should be
regarded as a preliminary assessment. Later update of the assessment may be required to bring greater accuracy and
refinement to the findings. Such a revision should: define a more precise impact area for the calculation of at-risk fiscal
revenues; provide a more nuanced understanding of how the construction schedule will disrupt normal activity; and
employ a more refined method, supported by a deeper literature search, of how construction disruption translates into
losses of sales, property, business, and transient occupancy tax revenues.
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EXECUTIVE SUMMARY

The Beverly Hills economy is characterized by a strong luxury retail sector, an unmatched cluster of
five- and four-star hotels, and a premium location and brand identification that has made it the
preferred address for many entertainment companies, medical professionals, and other service
providers. The resonance of the Beverly Hills commercial district as a premium luxury brand is
sustained and reinforced by a pristine, "high-end" physical environment, including a well-
maintained streetscape, convenient building accessibility, and an overall pleasant and attactive
atmosphere.

The proposed construction of the Beverly Hills stations at WilshirelLa Cienega and Wilshire/Rodeo
may threaten the sense of luxury so important to the image and performance of many of the City's
commercial tenants. The construction, which will take place over a nearly ten-year period, will
involve multiple phases of demolition, excavation, new construction, and movement of heavy
materials into and out of the area. According the FEIR, the construction will lead to disruptions in
traffic, transit, and parking; produce negative air quality, noise, and vibration impacts; and result in
the potential for significant business disruption.z Even after implementation of mitigation measures,
"significant construction-related impacts would still remain in the areas of traffic, air qualify, noise,
and business disruption."3

Despite this, the FEIR estimates a construction period negative economic impact for Beverly Hills of
only 35 jobs and $426,000 in annual property taxes lost. This relatively simplistic calculation may
represent a significant underestimation of the true level of negative economic impacts. Specifically,
the analytical methodology that generates these estimates is flawed in at least three key ways:

l. The FEIR measures negative impacts against a baseline that includes the entire study area,
comprising parts of five separate jurisdictions. This produces a too-large 'odenominator"
against which negative economic impacts (which tend to occur near the station location) are

measured.
2. The FEIR assesses negative economic impact only on parcels Metro will acquire, which

amounts to a small portion of land that may be impacted by the construction.
3. The FEIR assesses negative economic impact on property taxes and jobs, ignoring entirely

business tax revenue, sales tax revenue, and transient occupancy tax-all crucial contributors
to the Beverly Hills General Fund.

'Mentioned in many of the subsidiary FEIR documents including the Construction and Mitigation Technical Report,
Section 7.
3 Construction and Mitigation Technical Report,August 2010, 7.3.4.
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It is our professional opinion that the FEIR methodological flaws should be addressed by (1) using
the Beverly Hills jurisdiction as the baseline for assessment; (2) assessing impacts on the General
Fund revenues within an impact area that extends one-quarter to one-half mile from the station area;
and (3) including an analysis of likely impacts on sales, business, and transient occupancy tax
revenues.

For illustrative purposes, the ADK&A/EPS team has prepared a preliminary re-assessment of
potential negative economic impacts for the City of Beverly Hills resulting from the construction
phase only. These preliminary estimates are compared with the FEIR assessment in Exhibit I below.
As shown, the annual reduction in the City of Beverly Hills General Fund revenues during the
construction phase of the Westside Subway Extension project are estimated in the range of $1.9
million to $6.1 million, representing between 1.6% and 3.8% of total annual General Fund budget.
This compares to $426,000 per year estimated by the FEIR4.

Exhibit 1

Summary of Findings

Final EIR (Preliminary) Re-Assessed Economic lmpacts

Tax category Permanently Lost lmpact Area (At'

General Fund Risk) Annual

Revenues flXEJJ.[l
Estimated Annual General Fund Tax Revenues % of Total

Lost During Construction General Fund

Low Hiqh Low Hish Low High

Business Tax
Property Tax
Sales Tax
TOT

Total

$67,367

$67,367

10%
100%
12%
25%
14%

$20,194,769 5%
$67,367 100%

$14,784,617 4%
$8.961.808 10%

$44,009,561 60/o

$1,009,738 $2,019,477 0.6%
$67,367 $67,367 0.0%

$588,935 $1,766,804 0.4%
$896.181 $2.240.452 0.6%

$2,562,221 $6,094,099 1.6%

1.3o/o

0.0%
1.',|%

1.4%
3.8o/o

Source: EPS.

ASSESSMENT OF EIR METHODOLOGY

The analyical methodology used in the FEIR to estimate construction period negative economic
impacts is flawed in three primary respects as described further below.

* FEIR estimates total property taxes generated by subject property whereas this analysis considers only the share of
property tax captured by the City of Beverly Hills General Fund. This share is estimate d at 17 .2 percent of the I percent
property tax based on a citywide average. (See Appendix I for calculation of 17.2Yo share)
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1. FEIR Ignores Jurisdiction-Level Impacts

The study area defined in the FEIR includes parts of five jurisdictions, which together form the
baseline against which negative impacts are measured. Specifically, this relatively broad area is used
as the "denominator" to calculate the level of significance associated with the specific impact
categories that are quantified. However, the distribution of negative impacts will vary substantially
throughout the area. In addition, the calculation of a percentage financial impact based on an
artificial multijurisdictional study area is not meaningful for fiscal planning at the level of each
individual j urisdiction.

Moreover, the negative impacts from construction are likely to be highly localized and focused on
the commercial districts that are immediately adjacent to (and in some cases intersecting) the
construction area. Because costs are imposed and must be mitigated on a jurisdictional basis,
negative impacts should be measured and assessed on that basis as well.

Although the FEIR outlines a number of mitigation measures that will be pursued during the
construction phase, these measures are unlikely to completely eliminate the negative impacts of the
project. The FEIR notes that construction will disrupt traffic, produce negative air quality, noise, and
vibration, and result in potentially significant business disruption. Much of this can be attributed to
the duration of construction, the frequency and volume of truckloads, and the overall intensity of the
work, which will result in frequent partial and full road closings to accommodate it. The
construction schedule in Exhibit 2 shows that, with a few lulls, each station will require over eight
years of medium- to high-intensity construction work. (For an index of how the construction
schedule may impact fiscal revenues on an average basis and at each construction stage, see the
analysis in Appendix 2.)

In general, Metro has specified a host of mitigation measures, including the use of street decking
over the station construction area, to assure the minimum possible economic disruption. However,
as further described below, these mitigation impacts will only partially off-set the full-range
disruption likely to result from the project. Given that the City of Beverly Hills has jurisdictional
authority over the primary impact area, and is responsible for the provision of most public services
and facilities, including public safety, road maintenance, and the alleviation of conditions that may
lead to physical blight, it should be evaluated as the primary unit of analysis with regard to level of
significance. This is particularly appropriate as the period of construction will almost certainly create
higher City operating expenses at the same time revenues will be depressed.

ffi
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Exhibit 2
Approximate Construction Schedule: Wilshire Rodeo Station (Proxy Also for La Cienega Station)

Construction Period Trucking Traffic lmpacts lmpact lndex
2-3 lanes traffic

streetsnu over. qosuredown decking
Construction Stage

seg.
Months

Cum Cum Months Loads/
Months Years Day

Months Months Months

Utility Relocations
No work interual

Site preparation
Shoring
Decking
Excavate Station Box

No work interval
Station structural Concrete
BackfillStation Box
Remove Decking/Repair Street

Totalmonths
Totalyears
Totaltruck loads

24 24
226
127
229
130
17 47
26 73
23 96
197
4 101

101

2.0
2.2
2.3
2.4
2.5
3.9
6.1

8.0
8.1

8.4

8.4

TBD TBD TBD

1

L
L

M
H

H

H

L
M
M
M

17
26
23

1

t
767
0.6 5.6

17 80

23 25
160

41 1

3.4 0.1

60,833

. Sources: Westside Subway Extension Final ElR, Construction Traffic Analysis Report, 8/201 1; EPS analysis

2. FEIR Defines Negative Economic Impact Area Too Narrowly

For the whole study area, the FEIR assesses negative economic impacts only on-and as a result
of-parcels Metro will acquire to facilitate subway construction. These parcels, which are slated for
construction staging and station portals, amount to a small portion of potentially impacted land. This
significantly underestimates the potential negative impact of construction on Beverly Hills
commercial activity as it ignores likely spill-over effects associated with vehicle/pedestrian traffic
diversion, noise, reduced visibility and accessibility, and an overall reduction in the appearance and
feel of impacted commercial districts. As noted above, the physical environment, including
appearance, noise, and overall ambiance, is a critical component of the luxury brand that is essential
to many of the businesses that locate in Beverly Hills commercial districts.

A revised impact area, shown in Exhibit 3, extends into commercial areas between one-quarter and
one-half mile from each station. This is a reasonable impact area for several reasons. Wilshire
Boulevard is one of two critical arteries (the other being Santa Monica Boulevard) providing access

to the Golden Triangle of Beverly Hills, the City's most concentrated shopping area. Additional
traffic disturbance on Wilshire, where the vast majority of construction activity will take place, will
dissuade some users from entering the area and complicate circulation throughout. Furthermore, the
Golden Triangle is pedestrian-oriented, featuring glossy window displays and wide sidewalks.

Preliminary BH EIR Review 042312v3
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Noise, vibration, dust, and smells from the construction area-whether real or imagined-are likely
to discourage some pedestrian activity in the shopping district. And finally, City ordinances
governing construction require construction to take place during business hours, which will
compound negative impacts for business uses operating at the same time.

3. FEIR Considers Too Few Impact Categories

The FEIR considers only two forms of negative economic impact: property tax losses and job losses.
This approach ignores several important additional categories of fiscal tax revenue for the City of
Beverly Hills, including business tax revenue, sales tax revenue, and Transient Occupancy Tax
(TOT). As shown in Exhibit 4 below, business, sales, and transient occupancy taxes contribute $82
million annually to the City of Beverly Hills, fully 50% of General Fund revenues.

Preliminary BH EIR Review 042312v3
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Exhibit 4
Gity of Beverly Hills Fiscal Revenues

Tax Category FY 2011 Revenues %ot Taxes % of GF

Business Tax
Property Tax
Sales Tax
TOT
Other Tax

Total Taxes
Other GF Revenues

Total GF

$33,993,715
$42,045,747
$22,052,861
$26,594,808

$915.536
$125,602,667

$39.927,666
$165,530,333

27o/o

33o/o

18o/o

21o/o

1o/o

100%

21o/o

25o/o

13%
160/o

1o/o

76%
24o/o

100o/o

Source: City of Beverly Hills Comprehensive Annual Report FY 2011

Based on the FEIR, a separate literature reviews, and our analysis, the construction is likely to result
in significant negative impact on retail sales, hotet occupancy, and business tax, and to a lesser
degree, on property tax. The literature review summarized in Exhibit 5 shows in particular that
factors such as noise, dirt, and access limitations are often associated with significant reduction in
business activity in a particular area. Although most of the literature has focused on retail sales,
since this data is most readily available, these impacts can serve as a proxy for other commercial
activity, especially tenants that are location-dependant and/or derive a significant level of business
from customer traffic.

The construction schedule in Exhibit 2 shows multiple phases over an eight-year period of light and
heavy construction that will generate considerable traffic disturbance and "nuisance" effects such as
noise, vibration, dust, and visual evidence of heavy construction. The proposed mitigation measures
may partially address these issues, and some construction phases will be more intrusive than others.
As noted earlier, the particular o'ambiance" of Beverly Hills is an important element of its appeal,
which even extensive mitigation measures may be insufficient to preserve. Nevertheless, to reflect
this variability in both timing and intensity of construction, we have used conservative values lower
than those shown in the literature survey to estimate negative impacts on fiscal revenues.

5 
Quantifiable data on retail performance, especially related to rail construction, is limited. Effects identified in the case

studies used in this analysis could vary significantly depending on specific location, business orientation and type, as
well as construction period, location relative to a business, and specific type of improvements.
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Consequently, the impact calculations represent a conservative illustration of economic loss during
years of medium-to-heavy construction (roughly five out of the eight total years).

Exhibit 5
Literature Revlew Summary

De Solminihac and Harrison
(1ee3)

Wildenthal and Buffington (1 996)

Constructlon Context Revenue lmpact

Office of Saint Paul Mayor (1) Central Corridor Light Rail construction in Bars and restaurants average: 20% decrease (ranging trom 2Vo to 65%)
Christopher B. Coleman Minneapolis-St. Paul, MlN. Effects were Areas with high concentration of reslaurants saw lower average declines

for the first year of construction. Retail slores average: 39% decrease (ranging lrom 4o/o to 84%o)

The small businesses experienced the greatest decline.

(2) Houston urban highway rehabililation, General merchandise: 28% decrease
including High Occupancy Vehicles Food stores: 37% decrease
(HOV) lanes and a transit center Automotive outlets: 32% decrease

Home furnishings: 17% decrease

(3) Widening a state highway in Caldwell, TX 5% decrease
(population 3,000)

Young, Wolffing, and Tomasini (4) Twelve highway construction projects in 8.3% decrease to 39.9% increase
(2005) Wyoming in towns ranging in size from

807 to 53,011 peopte

Buddemeyer, Young and Vander (5) Highway reconstruction near Dubois, No impact: "holding steady with minor declines"
Giessen (2008) Wyoming on the way to Jackson Hole

and Yellowstone National Park

(1)Homans,Nancy."UniqueLoanProgramBluntsConstructionlmpactsforCentral ConidorBusinesses".OfficeofSaintPaul MayorChristopherB.Coleman. February2,
2012: http:/A,vww.funderscollaborative.org/CCFC_News/uniqueloan-program-blunts-construction-impacts-central-corridor-businesses.

(2) De Solminihac, Heman E. and Robert Hanison, "Analyzing Effects of Highway Rehabilitation on Businesses" Transportation Research Record 1395, Transportation
Research Board of the National Academies, Washington, D.C., 1993, pp 137-143.
(3) Wildenthal, MT and Bufiington, "Estimated Construction Period lmpact of Widening State Highway 21 in Caldwell, T6xas' Transportation Research Record 1559,
Transportation Research Board of the National Academies, Washington, D.C., 1996, pp 76-93.

(4) Young, Rhonda Kae, Chris Wolffing, and Michael Tomasini, "Highway Construction lmpacts on Wyoming Businesses' Transportation Research Record: Journal of the
Transportation Research Board, No, 1924, Transportation Research Board of the National Academies, Washington, D.C., 2005, pp. 94-102.
(5) Buddemeyer, Jenna, Rhonda Young and Steven Vander Giessen, "Highway Construction Related Business lmpacts: Phase 3 Effort for the Town Of Dubois". FHWA-WY-
08/01 F. March 2008: http://rip.trb.org/browse/dproject.asp?n= 1 1 090.

For a summary of fiscal revenues associated with the partial impact area described in Exhibit 3 and
at risk of decline due to construction, see Exhibit 6. Most of the fiscal revenues in the impact area
are, by definition, at risk of negative economic impacts due to construction. The partial impact area
generates $44 million of at-risk revenue in FY 2}Iz,representingZSo/oof the City's general fund.6

u 
Nota on Exhibit 3 that the impact area consists of "measured" and "unmeasured" areas. The measured areas reflect

fiscal revenue baseline data that was available on short notice for this assessment. The "unmeasured" areas represent
additional commercial corridors likely to be impacted by the construction but for which data was not readily available.
These include portions of the Beverly, Doheny, Robertson, and La Cienega corridors. Thus, this assessment only
addresses a partial impact area, and as such, it may under-state negative economic impacts, as shown in Exhibit 6.
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Exhibit 6
Fiscal Revenues at Risk by Proposed Metro Station Gonstruction

Tax Category

Area (2)

General Fund Tax
Revenues in

Measured lmpact

FY 2011 (1)

Total General Fund
Tax Revenues

olo ol Total
General Fund

(5)

olo of Tax
Gategory

Business Tax (3)
Property Tax (4)
Sales Tax
TOT

Total

$20,194,769
$67,367

$14,784,617
$8.961.808

$44,008,561

$33,993,715
$42,045,747
$22,052,861
$26,594,808

$124,687,131

59.40/o

0.2o/o

67.0o/o

33.70/o

12.7o/o

0.0%
9.3o/o

5.60/o

27.60/o

(1) All tax numbers from FY 2011 except Property and Business Taxes.
(2) lmpact area taxes for Business, Sales, TOT; Property taxes only from parcels to be acquired by Metro.
(3) Business Taxes from calendar year 2011.
(4) Beverly Hills General Fund share of the property tax estimates from FY2010.
(5) Based on the total FY2011 General Fund budget of $165,530,333.

Sources: City of Beverly Hills Comprehensive Annual Report FY 2010, Westside Subway Extension Final ElR, Economic & Fiscal
lmpact Analysis and Mitigation Report, 812010, city of Beverty Hills, Eps Analysis

ALTERNATE METHODOLOGY

This section presents a preliminary estimate of potential economic and corresponding fiscal impacts
associated with the construction phase of the Project based on readily available data. These
calculations are provided as a basis for understanding the possible magnitude of potential economic
impacts. This is neither a definitive estimate nor a comprehensive analysis of these impacts. In our
view, these preliminary calculations suggest that the economic and fiscal impacts from the
construction phase on the City of Beverly Hills are likely to be significant. At the very minimum,
these calculations suggest that further analysis should be conducted on this issue as part of the EIR
process. Such analysis would need to include a more detailed examination of the location, duration,
and timing of construction relative to key commercial activity as well as a more thorough analysis
on the magnitude of economic disruptions (e.g., decline in sales and/or employment).

Sales Tax

Retail is likely to be the hardest hit from construction activity because of the highly competitive
nature of the sector and the coffesponding importance of location and ambiance. Shopping choices,

Preliminary BH EIR Review 042312v3
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even in exclusive areas, are heavily influenced by convenience and ambience. While the Beverly
Hills Golden Triangle represents a singular collection of luxury retailers, its retail outlets are
increasingly part of non-exclusive chains, and if construction noise or work site unsightliness is
perceived by shoppers, some will shop elsewhere. It should also be noted that the sales tax revenue
may also be affected by reduced hotel activity, as discussed fuither below.

As shown in Exhibit 6, approximately $14.8 million in sales tax revenue are at risk. Of these, wo
estimate that between 4o/o and I 2Yo will be lost annually due to the negative impacts of construction
during the whole period, which computes to a loss of between $0.6 million and $1.8 million. These
preliminary estimates are based primarily on impacts levels identified in the literature review (for
derivation of this impact range, see Appendix 3.)

TOT

Likewise, some hotel users, especially those who stay at the Montage or Beverly Wilshire hotels
situated directly around the proposed Wilshire/Rodeo station, may select other hotel options.
Beverly Hills has several other five-star hotels, such as the Peninsula and the Beverly Hills Hotel,
which could absorb some displaced five-star customers. However, Beverly Hills hotels generally
enjoy high occupancy, and some users will take their business elsewhere. Weekend and event
revenues such as for wedding parties and other celebrations, which are a significant piece of the
business-especially at the Beverly Wilshire-are the most vulnerable to economic losses given the
nature of this demand. As shown in Exhibit 6, approximately $8.9 million in TOT revenue are at
risk. Of these, we estimate that between l0% and25Yo will be lost annually because of the negative
impacts of construction during the period, which computes to a loss of between $0.9 million and
52.2 million.

Business Tax

Business tax, which is based on gross receipts and employment, is levied on all businesses operating
in Beverly Hills at variable rates per business type. As such, some business tax revenue is
vulnerable to construction impacts as it directly reflects trends in business activity leading to a
temporary reduction in sales and/or employment. Exhibit 7 summarizes the various types of
business tax charged by the City and how various tenants in the impact area might be affected.
Although precise impacts are difficult to quantify, we conservatively estimate a decline of between 5

and 10 percent in tax revenue from businesses in the impactarea. This is slightly less than the retail
sales reduction because some other commercial tenants, such as talent agencies and medical
practices, ffi&y be less vulnerable to competition, and work and business decisions tend to be less
impacted by the short-run considerations of convenience.

Preliminary BH EIR Review 042312v3
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Exhibit 7
Business Tax Summary

Classification Tax Amount Concentration of Tenants lmpact from the Project
in the lmoact Area

Business Services

Retail

Wholesale and Manufacturing

Professionals

Used Car Sales

Property Rental

Lenders, Brokers, Real Estate
Offices, and Lenders

Oil Well Tax

$238.76 per 2,080 base hours of payroll
with an additional $0.05 Der hour
thereafter.

$75 with $0.00125 per $1 of gross
receipts over $60,000

$75 with $0.00125 per $1 of gross
receipts over $60,000

$1,322.90 per 2,080 base hours of
payroll with an additional $0.63606 per
hour thereafter of professional time and
$0, 1 2778 of non-professional time.

A base tax of $255 with $0.003 per $1 of
gross receipts

$0.012 per $1 of gross receipts on
residential rentals and $0.0235 per $1 of
gross receipts on commercial rentals

$0.0035 per $1 of gross receipts for
lenders, brokers, and real estate brokers
and $0.001 per $1 of gross receipts by
real estat€ agents

Between $1,946.73 and 3,907.76 for the
first 10,000 barrels with S0.14381 to
$0.35953 per each additional barrel
thereafter, depending on location within
the City.

rarge

large

minimal

large

minimal

moderate

moderate

minimal

Could be significant as some of the business service tenants would be

displaced by construction activity with some relocating outside of Beverly
Hills

Likely be significant with retail sales adversely impacted by reduced
consumer base associated with construction noise, circulation limitations,

and visual obstructions. Retail relies heavily on ped€strian and vehicle
traffic,

Not likely to be significantly impacted by construction of the Metro.

Could be significant as some of the business service tenants would be

displaced by construction activity with some relocating outside of B€v€rly

Hills

Not likely to be significantly impacted by construction of the Metro.

While some property rental businesses are located in the lmpact Area, the
impact on the performance of these businesses from construction is not

lik€ly to be significant.

While some financial services, such as lenders and real estate brokers are

located in the lmpact Area, the impact on the performance of these
businesses from construction is not likely to be significant as these
businesses do not rely heavily on pedestrian and vehicle traffic.

Not likely to be significantly impacted by construction of the Metro,

ffiJi",iT;;'u, 
"oo.oximatery 

$20.2 milrion in business rax revenue are at risk. The
potential loss, at between5oA and 10ol0, computes to between $1.0 million and $2.0 million.

Property Tax

Property tax is probably the least impacted of the various tax categories, as assessed value may not
fluctuate as radically as other fiscal categories. The obvious exception to this concerns the nine
parcels targeted by Metro for acquisition. As a result of this transaction, each will be pennanently
removed from the tax roles. To be conservative, we have made the same assumption for property tax
losses as does the FEIR. Thus, property tax losses from construction amount to I00% of the property
tax revenues from the targeted parcels, representing $0.07 million.

Conclusion

Total construction impacts are summarizedin Exhibit 8. Taken as a whole, the fiscal revenues at
risk within the measured (partial) impact area represent $44.0 million, or 27yo of General Fund

Preliminary BH EIR Review 0423I2v3
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revenues. The total estimated impacts of construction on this quantity fall in a range between $2.6
million and $6.1 million, representing an annual negative impact of between 5.8% and 13.8%. This
computes to between L6% and 3.8% of the General Fund, which is above the adverse impact
threshold of lYo defined in the FEIR. As discussed above, these losses represent a conservative
annual estimate for the years of medium and heavy construction (roughly five years). Given that the
assessment is based on only a paftial impact area, and given that the estimate of property tax loss is
extremely conservative, actual negative impacts during construction could well be higher.

Exhibit 8
Estimated Construction lmpact on Fiscal Revenues

Re:

FY2011 (1)

Category

General Fund
Revenues in

Partial lmpact
Area (2)

Estimated Average Annual General Fund Total General Fund
Revenues Lost During Gonstruction (3) Revenues

Low Hiah

o/o oi Tax % of Total
Category General Fund

Hioh Low Hioh Low Hish

Business Tax (4)

Property Tax (5)
Sales Tax
TOT

Total

$20,194,769 5o/o 10o/o

$67,367 100% 100o/o

$14.784,617 4o/o 12o/o

$8,961,808 10% 25o/o

$44,008,561 5.8% 13.8%

$1,009,738 $2,019,477
$67,367 $67,367

$588,935 $1,766,804
$896,181 $2,240,4s2

$2,562,221 $6,094,099

$33,993,715 3.0o/o 5.9o/o 0.60/o 1.3o/o

$42,045,747 Q.2o/o 0.2o/o 0.0o/o 0.0o/o

$22,052,861 2.7o/o 8.0% 0'4o/o 1.1o/o

$26,594,808 3.4o/o 8.4o/o 0.60/o 1.4o/o

$124,687,131 1.6% 3.8%

(1) All tax numbers from FY 201 1 except Property and Business Taxes.
(2) lmpact area for Business, Sales, TOT; Property taxes reflect only parcels to be acquired by Metro
(3) Sales Tax loss factor based on lilerature survey and EPS analysis; TOT loss factor at 2OOo/o of Sales Tax Factor; Business Tax loss al25o/o of Sales Tax Facl
(4) Business Taxes from calendar year 201 1.

(5) Property tax eslimates from FY 2010

Sources: City of Beverly Hills Comprehensive Annual Report FY 2010, Westside Subway Extension Final ElR, Economic & Fiscal lmpactAnalysis and Mitigation Report, 8/2010,
City of Beverly Hills, and EPS.
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Appendix 1

City of Beverly Hills General Fund Property Tax Share

Parcel Total

FY2010 Property Taxes
8400 Wilshire
8412 Wilshire
8420 Wilshire
AIN 4333029014
8471 Wilshire
8755 Wilshire
8767 Wilshire
9430 Wilshire
9460 Wilshire
Total

Total Assessed Value (1)

City of Beverly Hills General Fund Share (2)

$17,649
$3,596
$7,681
91,967

$21,956
$4,954

$10,089
$135,762
$222.344
$425,898

$39,166,636

$67,367

(1)Based on the City's CAFR.
(2) Reflects a citywide average based on the property tax as a share of net

assessed value.

Sources: Westside Subway Extension Final ElR, Economic & Fiscal lmpact Analysis
and Mitigation Report, 8/2010
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Appendix 2
Construction lmpacts Factor Analysis

Gonstruction Stage
lmpact Factor By Construction lmpact Weighted by

Stage Duration

Busrness
tmpau. HOUrS
Facrcr

FACrcr

Period ,wgtd
;;;;i;, .tmpact
w;;;;t 8;:Ilfd

Total
Construc-
tion Stage

lmpact

Utility Relocations
No work interval

Site preparation
Shoring
Decking
Excavate Station Box

No work interval
Station structural Concrete
Backfill Station Box
Remove Decking/Repair Street

Total

50%
0%

60o/o

1 00%
100o/o

60%
10o/o

50%
60o/o

1 00%

5o%
0%

50%
75%
7s%

100%
100o/o

rc0%
100%
50%

25%
0%

30o/o

75o/o

75%
60%
10o/o

50o/o

600/o

50%

24% 5.94%
2o/o 0.00%
1o/o 0.30%
2o/o 1.49o/o

1o/o 0.74o/o

17o/o 10.10%
260/o 2.57%
23% 11.39%
1% 0.59%
4o/o 1.98%

30.00%

Sources: EPS Analysis
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Appendix 3
Retail lmpacts Analysis

Retail Category

{3)
Proportion Low Hioh Ava. Low Hish Low% Hish%

2010 City of BH
Retail Sales

{$t,0oo)

Tax in lmpact
Area by

Cateqory (1)

Revenue Loss Factor (2) Period
Wtd. Avg.

Estlmated Revenue Loss

Apparel
General Merchandise
Grocery
Restaurants and Bars
Home Furn and Appliance
Building Materials
Auto Dealers & Suppty
Service Stations
Oth6r Retail

$563,471 36%
$239,474 15o/o

$18,306 10

$257,223 170/o

$44,198 3o/o

$6,938 0o/o

$255,777 16%
$27,384 20/o

$138.133 9o/o

$1,550,904

$215,935 $647,805
$95,881 $287,643
$9,68s $29,056

$73,562 $220,687
$10,744 $32,232
$2,659 $7,976

$117,038 $351,115
$10,494 $31,483
$52.936 $158.807

$588,935 $1,766,804

4.OoA 12.10/0

4.2o/o 12.6oh
5.6% 16.7%
3.Oo/o 9.0%
2.60h 7.70/o

4.0% 12.10h
4.80h 14.40h
4.0oh 12.1o/o

4.0o/o 12.1otS

4.Oo/o 12.0eh

$5,371 ,514
$2,282,882

$174,509
$2,452,082

$421,335
$66,1 39

$2,438,297
$261,049

$1.316.808

s14,784,617

13o/o

1404

19o/o

1Qo/o

9o/o

13%
160/0

13o/o

13o/o

13o/o

270h

28o/o

37Vo

2Oo/o

17o/o

27o/o

32o/o

270h
27o/o

27olo

4oo/o

42o/o

56Yo

300/o

26%
4Oo/o

48%
40o/o

4Oo/o

40o/o

30%
30%
30%
30o/o

30%
30%
30%
3Oo/o

30%

(1) Citywidc retail salos used as a prory to allocat6 impact area sal6s lax by category
(2) Average nBvenue loss factors derived from liierature survey; low and high estimaies bas€ on 50% increase or decrease from average
(3) Construciion Period Weighted Average dsrived ftom construction schcdule, based on task durations and impact factorg

Sources: Ca$fomia Retail Suruey, 20,|'l Edition; Og of Bwer|y Hills; EPS.
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To: Laurence Wiener, City Attorney, City of Beverly Hills DATE: April 23,2012
FRoM: Andrew E. Kaplan, Jason Moody, and Allan D. Kotin
RE: PRBITVTTNARY RBVTNW OF THE Ecohlolvllc IMPACT ANALYsIS oN THn CTTy oF BEVERLY

HrIIs IN WESTSIDE Sunway ExrnnsIoN FINAL EIR

Allan D. Kotin & Associates (ADK&A), in association with Economic & Planning Systems, Inc.
(EPS), has prepared the following preliminaryl review of the findings and methodology used in the
Westside Subway Extension Final Environmental Impact Analysis (FEIR) as pertains to the
economic impacts on the City of Beverly Hills (City).

At issue are two subway stations and the connecting subway tunnels along the preferred alignment
proposed for the intersections of Wilshire and La Cienega Boulevards and Wilshire Boulevard and
Rodeo Drive in the City of Beverly Hills. This analysis focuses primarily on the construction period,
which is expected to generate the bulk of the negative economic consequences for the City, and
which the Final EIR has attempted to quantify and address by means of a proposed mitigation
program. This preliminary review looks at the FEIR and focuses on two critical and interrelated
questions:

1. Is the methodology used in the FEIR to identify and estimate negative construction period
economic impacts comprehensive and methodologically sound?

2. Are the coffesponding findings related to the level of significance of identified economic
impacts credible and accurate?

The report is organized into three sections:

Executive Summary: A brief summary of findings.
Assessment of Methodology: A critique of the methodology used to estimate negative
economic impacts on the City of Beverly Hills

3. Alternative Methodology: Addresses the methodological effors in the FEIR and produces a

preliminary set of alternate calculations as a basis for assessing the potential range of
economic impacts that may result.

1 Thi, assessment has been prepared on an expedited schedule to meet a short deadline, and as such, it should be
regarded as a preliminary assessment. Later update of the assessment may be required to bring greater accuracy and
refinement to the findings. Such a revision should: define a more precise impact area for the calculation of at-risk fiscal
revenues; provide a more nuanced understanding of how the construction schedule will disrupt normal activity; and
employ a more refined method, supported by a deeper literature search, of how construction disruption translates into
losses of sales, property, business, and transient occupancy taxrevenues.

1.

2.
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EXECUTIVE SUMMARY

The Beverly Hills economy is characterized by a strong luxury retail sector, an unmatched cluster of
five- and four-star hotels, and a premium location and brand identification that has made it the
preferred address for many entertainment companies, medical professionals, and other service
providers. The resonance of the Beverly Hills commercial district as a premium luxury brand is
sustained and reinforced by a pristine, "high-end" physical environment, including a well-
maintained streetscape, convenient building accessibility, and an overall pleasant and attractive
atmosphere.

The proposed construction of the Beverly Hills stations at WilshirelLa Cienega and Wilshire/Rodeo
may threaten the sense of luxury so important to the image and performance of many of the City's
commercial tenants. The construction, which will take place over a nearly ten-year period, will
involve multiple phases of demolition, excavation, new construction, and movement of heavy
materials into and out of the area. According the FEIR, the construction will lead to disruptions in
traffic, transit, and parking; produce negative air quality, noise, and vibration impacts; and result in
the potential for significant business disruption.' Even after implementation of mitigation measures,
"significant construction-related impacts would still remain in the areas of traffic, air quality, noise,
and business disruption."3

Despite this, the FEIR estimates a construction period negative economic impact for Beverly Hills of
only 35 jobs and $426,000 in annual property taxes lost. This relatively simplistic calculation may
represent a significant underestimation of the true level of negative economic impacts. Specifically,
the analyical methodology that generates these estimates is flawed in at least three key ways:

1. The FEIR measures negative impacts against a baseline that includes the entire study area,
comprising parts of five separate jurisdictions. This produces a too-large "denominator"
against which negative economic impacts (which tend to occur near the station location) are
measured.

2. The FEIR assesses negative economic impact only on parcels Metro will acquire, which
amounts to a small portion of land that may be impacted by the construction.

3. The FEIR assesses negative economic impact on property taxes and jobs, ignoring entirely
business tax revenue, sales tax revenue, and transient occupancy tax-all crucial contributors
to the Beverly Hills General Fund.

ffi

2 Mentioned in many of the subsidiary FEIR documents including the Construction and Mitigation Technical Report,
Section 7.
3 Construction and Mitigation Technical Report,August 2010, 7.3.4.

Preliminary BH EIR Review 042312v3
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It is our professional opinion that the FEIR methodological flaws should be addressed by (1) using
the Beverly Hills jurisdiction as the baseline for assessment; (2) assessing impacts on the General
Fund revenues within an impact area that extends one-quarter to one-half mile from the station areai
and (3) including an analysis of likely impacts on sales, business, and transient occupancy tax
revenues.

For illustrative purposes, the ADK&A/EPS team has prepared a preliminary re-assessment of
potential negative economic impacts for the City of Beverly Hills resulting from the construction
phase only. These preliminary estimates are compared with the FEIR assessment in Exhibit I below.
As shown, the annual reduction in the City of Beverly Hills General Fund revenues during the
construction phase of the Westside Subway Extension project are estimated in the range of $1.9
million to $6.1 million, representing between 1.6% and 3.8% of total annual General Fund budget.
This compares to $426,000 per year estimated by the FEIR4.

Exhibit 1

Summary of Findings

Final EIR (Preliminary) Re-Assessed Economic lmpacts

Tax Category Permanently Lost lmPact Area (At'

General Fund Risk) Annual

Revenues General Fund
Tax Revenues

Estimated Annual General Fund Tax Revenues % of Total
Lost During Construction General Fund

Low Hioh Low Hiqh Low Hiqh

Business Tax
Property Tax
Sales Tax
TOT

Total

$67,367

$67,367

$20,194,769
$67.367

$14,784,617
s8.961.808

$44,009,561

5o/o

100%
4%
10o/o

60/o

10%
100%
12%
25%
14o/o

$1,009,738
$67,367

$588.935
$896.181

$2,562,221

$2,019,477 0.6% 13%
$67,367 0.Oo/o 0.0%

$1 ,766,804 Q.4o/o 1.1%
$2.240.452 0.6% 1.4o/o

$6,094,099 1.6% 3.8%

Source: EPS.

ASSESSMENT OF EIR METHODOLOGY

The analyical methodology used in the FEIR to estimate construction period negative economic
impacts is flawed in three primary respects as described further below.

o FEIR estimates total property taxes generated by subject property whereas this analysis considers only the share of
property tax captured by the City of Beverly Hills General Fund. This share is estimated at 17.2 percent of the I percent
property tax based on a citywide average. (See Appendix I for calculation of 17.2%o share)

Preliminary BH EIR Review 042312v3
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l. FEIR Ignores Jurisdiction-Level Impacts

The study arca defined in the FEIR includes parts of five jurisdictions, which together form the
baseline against which negative impacts are measured. Specifically, this relatively broad area is used
as the oodenominator" to calculate the level of significance associated with the specific impact
categories that are quantified. However, the distribution of negative impacts will vary substantially
throughout the area. In addition, the calculation of a percentage financial impact based on an
artificial multijurisdictional study area is not meaningful for fiscal planning at the level of each
individual j uri sdiction.

Moreover, the negative impacts from construction are likely to be highly localized and focused on

the commercial districts that are immediately adjacent to (and in some cases intersecting) the

construction area. Because costs are imposed and must be mitigated on a jurisdictional basis,

negative impacts should be measured and assessed on that basis as well.

Although the FEIR outlines a number of mitigation measures that will be pursued during the

construction phase, these measures are unlikely to completely eliminate the negative impacts of the
project. The FEIR notes that construction will disrupt traffic, produce negative air quality, noise, and

vibration, and result in potentially significant business disruption. Much of this can be attributed to
the duration of construction, the frequency and volume of truckloads, and the overall intensity of the

work, which will result in frequent partial and full road closings to accommodate it. The

construction schedule in Exhibit 2 shows that, with a few lulls, each station will require over eight
years of medium- to high-intensity construction work. (For an index of how the construction
schedule may impact fiscal revenues on an average basis and at each construction stage, see the

analysis in Appendix 2.)

In general, Metro has specified a host of mitigation measures, including the use of street decking
over the station construction area, to assure the minimum possible economic disruption. However,
as further described below, these mitigation impacts will only partially off-set the full-range
disruption likely to result from the project. Given that the City of Beverly Hills has jurisdictional
authority over the primary impact areao and is responsible for the provision of most public services

and facilities, including public safety, road maintenance, and the alleviation of conditions that may
lead to physical blight, it should be evaluated as the primary unit of analysis with regard to level of
significance. This is particularly appropriate as the period of construction will almost certainly create
higher City operating expenses at the same time revenues will be depressed.

Preliminary BH EIR Review 042312v3
Allan D. Kotin & Associates in association with Economic & Planning Systems Page 4
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Exhibit 2
Approximate Construction Schedule: Wilshire Rodeo Station (Proxy Also for La Cienega Station)

Gonstruction Trucking
2-3lanes

shut
down

., Loads/Months -:-'- Months
uay

lmpact Index

Construction Stage street
closure

traffic
over

decking

Months
seg.

Months
Cum Cum

Months Years

Utility Relocations
No work interual

Site preparation
Shoring
Decking
Excavate Station Box

No work interual
Station structural Concrete
BackfillStation Box
Remove Decking/Repair Street

Totalmonths
Totalyears
Totaltruck loads 60,833

Sources: Westside Subway Extension Final ElR, Construction Traffic Analysis Report, 8/2011; EPS analysis

2. FEIR Defines Negative Economic Impact Area Too Narrowly

For the whole study atea, the FEIR assesses negative economic impacts only on-and as a result
of--parcels Metro will acquire to facilitate subway construction. These parcels, which are slated for
construction staging and station portals, amount to a small portion of potentially impacted land. This
significantly underestimates the potential negative impact of construction on Beverly Hills
commercial activity as it ignores likely spill-over effects associated with vehicle/pedestrian traffic
diversion, noise, reduced visibility and accessibility, and an overall reduction in the appearance and
feel of impacted commercial districts. As noted above, the physical environment, including
appearance, noise, and overall ambiance, is a critical component of the luxury brand that is essential
to many of the businesses that locate in Beverly Hills commercial districts.

A revised impact area, shown in Exhibit 3, extends into commercial areas between one-quarter and
one-half mile from each station. This is a reasonable impact area for several reasons. Wilshire
Boulevard is one of two critical arteries (the other being Santa Monica Boulevard) providing access
to the Golden Triangle of Beverly Hills, the City's most concentrated shopping area. Additional
traffic disturbance on Wilshire, where the vast majority of construction activity will take place, will
dissuade some users from entering the area and complicate circulation throughout. Furthermore, the
Golden Triangle is pedestrian-oriented, featuring glossy window displays and wide sidewalks.

Preliminary BH EIR Review 042312v3
Allan D. Kotin & Associates in association with Economic & Planning Systems
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1

2

1

17

26
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1

4

'1 767
0.1 0.6 5.6

24 24 2.0
2 26 2.2
1 27 2.3
2 29 2.4
1 30 2.5
17 47 3.9 17 80
26 73 6.1
23 96 8.0 23 25
1978.1 160
4 101 8.4

101 41

8.4 3.4
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Noise, vibration, dust, and smells from the construction area-whether real or imagined-are likely
to discourage some pedestrian activity in the shopping district. And finally, City ordinances
governing construction require construction to take place during business hours, which will
compound negative impacts for business uses operating at the same time.

3. FEIR Considers Too Few Impact Categories

The FEIR considers only two forms of negative economic impact: property tax losses and job losses.
This approach ignores several important additional categories of fiscal tax revenue for the City of
Beverly Hills, including business tax revenue, sales tax revenue, and Transient Occupancy Tax
(TOT). As shown in Exhibit 4 below, business, sales, and transient occupancy taxes contribute $82
million annually to the City of Beverly Hitls, fully 50% of General Fund revenues.

Preliminary BH EIR Review 042312v3
Allan D. Kotin & Associates in association with Economic & Planning Systems
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Exhibit 4
Gity of Beverly Hills Fiscal Revenues

Tax Gategory FY 2011 Revenues o/o ol Taxes % of GF

Business Tax
Property Tax
Sales Tax
TOT
Other Tax

Total Taxes
Other GF Revenues

Total GF

$33,993,715
$42,045,747
$22,052,861
$26,594,808

$915.536
$125,602,667

$39.927,666
$165,530,333

27o/o

33o/o

18o/o

21o/o

1o/o

I 00%

21o/o

25To

13To

160/o

1o/o

760/o

24o/o

100%

Source: City of Beverly Hills Comprehensive Annual Report FY 2011

Based on the FEIR, a separate literature reviews, and our analysis, the construction is likely to result
in significant negative impact on retail sales, hotel occupancy, and business tax, and to a lesser
degree, on property tax. The literature review summarized in Exhibit 5 shows in particular that
factors such as noise, dirt, and access limitations are often associated with significant reduction in
business activity in a particular area. Although most of the literature has focused on retail sales,
since this data is most readily available, these impacts can serve as a proxy for other commercial
activity, especially tenants that are location-dependant and/or derive a significant level of business
from customer traffic.

The construction schedule in Exhibit 2 shows multiple phases over an eight-year period of light and
heavy construction that will generate considerable traffic disturbance and oonuisance" effects such as

noise, vibration, dust, and visual evidence of heavy construction. The proposed mitigation measures
may partially address these issues, and some construction phases will be more intrusive than others.
As noted earlier, the particular "ambiance" of Beverly Hills is an important element of its appeal,
which even extensive mitigation measures may be insufficient to preserve. Nevertheless, to reflect
this variability in both timing and intensity of construction, we have used conservative values lower
than those shown in the literature survey to estimate negative impacts on fiscal revenues.

s 
Quantifiable data on retail performance, especially related to rail construction, is limited. Effects identified in the case

studies used in this analysis could vary significantly depending on specific location, business orientation and type, as

well as construction period, location relative to a business, and specific type of improvements.

Preliminary BH EIR Review 042312v3
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Consequently, the impact
years of medium-to-heavy

calculations represent
construction (roughly

illustration of economic loss during
eight total years).

a conservative
five out of the

Exhibit 5
Llterature Review Summary

Construction Context Revenue lmpact

Office of Saint Paul Mayor
Christopher B. Coleman

De Solminihac and Harrison
(1ss3)

Wildenthal and Buffington (1 996)

(1) Central Corridor Light Rail construction in Bars and restaurants average: 20% decrease (ranging Irom2o/o to 65%)
Minneapolis-St. Paul, MlN. Effects were Areas with high concentration of restaurants saw lower average declines
for the first year of construction. Retail stores average: 39% decrease (ranging lrom 4o/o to 84%)

The small businesses experienced the greatest decline.

(2) Houston urban highway rehabilitation, General merchandise: 28% decrease
including High Occupancy Vehicles Food stores: 37% decrease
(HOV) lanes and a transit center Automotive outlets: 32% decrease

Home furnishings: 17% decrease

(3) Widening a state highway in Caldwell, TX 5% decrease
(population 3,000)

Young, Wolffing, and Tomasini (4) Twelve highway construction projects in 8.3% decrease to 39.9% increase
(2005) Wyoming in towns ranging in size from

807 to 53,011 people

Buddemeyer, Young and Vander (5) Highway reconstruction near Dubois, No impact: "holding steady with minor declines'
Giessen (2008) Wyoming on the way to Jackson Hole

and Yellowstone National Park

(1) Homans, Nancy. "Unique Loan Program Blunts Construction lmpacts for Central Conidor Businesses". Office of Saint Paul Mayor Christopher B, Coleman. February 2,

2012: http://www.funderscollaborative.org/CCFC_News/unique-loan-program-blunts-construction-impacts-central+onidor-busin6sses.

(2) De Solminihac, Hernan E. and Robert Hanison, "Analyzing Effects of Highway Rehabilitation on Businesses" Transportation Research Record 1395, Transportation
Research Board of the National Academies, Washington, D.C., 1993, pp 137-143.

(3) Wildenthal, MTand Buffington, "Estimated Construction Period lmpactof Widening State Highway2l in Caldwell, Texas'Transportation Research Record 1559,
Transportation Research Board of the National Academies, Washington, D.C., 1996, pp 76-83.

(4) Young, Rhonda Kae, Chris Wolffing, and Michael Tomasini, "Highway Construction lmpacts on Wyoming Businesses" Transportation Research Record: Journal of the
Transportation Research Board, No, 1924, Transportation Research Boardof the National Academies, Washington,0.C.,2005, pp.94-102.
(5) Buddemeyer, Jenna, Rhonda Young and Steven Vander Giessen, "Highway Construction Related Business lmpacts: Phase 3 Effort for the Town Of Dubois". FHWA-WY'
08/01 F. March 2008: http://rip.trb.org/browse/dproject.asp?n= 1 1 090.

For a summary of fiscal revenues associated with the partial impact area described in Exhibit 3 and
at risk of decline due to construction, see Exhibit 6. Most of the fiscal revenues in the impact area

are, by definition, at risk of negative economic impacts due to construction. The partial impact area
generates $44 million of at-risk revenue in FY ZOiZ,representing}S%of the City's general fund.6

6 Not. on Exhibit 3 that the impact area consists of "measured" and "unmeasured" areas. The measured areas reflect
fiscal revenue baseline data that was available on short notice for this assessment. The "unmeasured" areas represent
additional commercial corridors likely to be impacted by the construction but for which data was not readily available.
These include portions of the Beverly, Doheny, Robertson, and La Cienega corridors. Thus, this assessment only
addresses a partial impact area, and as such, it may under-state negative economic impacts, as shown in Exhibit 6.

Preliminary BH EIR Review 0423I2v3
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RDI(s,R

PnnlnurNARy Wnsrsnn Sunwny EIR Ecouovnc Irrlplcr Rpvrnw

Exhibit 6
Fiscal Revenues at Risk by Proposed Metro Station Construction

Tax Gategory

Area (2)

General Fund Tax
Revenues in

Measured lmpact

FY 2011 (1)

Total General Fund
Tax Revenues

% of Total
General Fund

(5)

% of Tax
Gategory

Business Tax (3)
Property Tax (a)
Sales Tax
TOT

Total

$20,194,769
$67,367

$14,784,617
$8,961,808

$44,008,561

$33,993,715
$42,045,747
$22,052,861
$26,594,808

$124,687,131

59.4o/o

0.2o/o

67.0o/o

33.7o/o

12.7o/o

0.0%
93%
5.60/o

27.60/o

(1) All tax numbers from FY 2011 except Property and Business Taxes.
(2) lmpact area taxes for Business, Sales, TOT; Property taxes only from parcels to be acquired by Metro.
(3) Business Taxes from calendar year 2011.
(4) Beverly Hills General Fund share of the property tax estimates from FY2010,
(5) Based on the total FY2011 General Fund budget of $165,530,333.

Sources: City of Beverly Hills Comprehensive Annual Report FY 2010, Westside Subway Extension Final ElR, Economic & Fiscal
lmpact Analysis and Mitigation Report, 812010, City of Beverly Hitts, EPS Analysis

ALTERNATE METHODOLOGY

This section presents a preliminary estimate of potential economic and corresponding fiscal impacts
associated with the construction phase of the Project based on readily available data. These
calculations are provided as a basis for understanding the possible magnitude of potential economic
impacts. This is neither a definitive estimate nor a comprehensive analysis of these impacts. In our
view, these preliminary calculations suggest that the economic and fiscal impacts from the
construction phase on the City of Beverly Hills are likely to be significant. At the very minimum,
these calculations suggest that further analysis should be conducted on this issue as part of the EIR
process. Such analysis would need to include a more detailed examination of the location, duration,
and timing of construction relative to key commercial activity as well as a more thorough analysis
on the magnitude of economic disruptions (e.g., decline in sales and/or employment).

Sales Tax

Retail is likely to be the hardest hit from construction activity because of the highly competitive
nature of the sector and the coffesponding importance of location and ambiance. Shopping choices,

Preliminary BH EIR Review 042312v3
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even in exclusive areas, are heavily influenced by convenience and ambience. While the Beverly
Hills Golden Triangle represents a singular collection of luxury retailers, its retail outlets are
increasingly part of non-exclusive chains, and if construction noise or work site unsightliness is
perceived by shoppers, some will shop elsewhere. It should also be noted that the sales tax revenue
may also be affected by reduced hotel activity, as discussed further below.

As shown in Exhibit 6, approximately $14.8 million in sales tax revenue are at risk. Of these, w0
estimate that between 4Yo and lZYowill be lost annually due to the negative impacts of construction
during the whole period, which computes to a loss of between $0.6 million and $1.8 million. These
preliminary estimates are based primarily on impacts levels identified in the literature review (for
derivation of this impact range, see Appendix 3.)

TOT

Likewise, some hotel users, especially those who stay at the Montage or Beverly Wilshire hotels
situated directly around the proposed Wilshire/Rodeo station, may select other hotel options.
Beverly Hills has several other five-star hotels, such as the Peninsula and the Beverly Hills Hotel,
which could absorb some displaced five-star customers. However, Beverly Hills hotels generally
enjoy high occupancy, and some users will take their business elsewhere. Weekend and event
revenues such as for wedding parties and other celebrations, which are a significant piece of the
business-especially at the Beverly Wilshire-are the most vulnerable to economic losses given the
nature of this demand. As shown in Exhibit 6, approximately $8.9 million in TOT revenue are at
risk. Of these, we estimate that between l0% and25Yo will be lost annually because of the negative
impacts of construction during the period, which computes to a loss of between $0.9 million and
52.2 million.

Business Tax

Business tax, which is based on gross receipts and employment, is levied on all businesses operating
in Beverly Hills at variable rates per business type. As such, some business tax revenue is

vulnerable to construction impacts as it directly reflects trends in business activity leading to a
temporary reduction in sales and/or employment. Exhibit 7 summarizes the various types of
business tax charged by the City and how various tenants in the impact area might be affected.
Although precise impacts are difficult to quantify, we conservatively estimate a decline of between 5

and 10 percent in tax revenue from businesses in the impact area. This is slightly less than the retail
sales reduction because some other commercial tenants, such as talent agencies and medical
practices, ffi&y be less vulnerable to competition, and work and business decisions tend to be less

impacted by the short-run considerations of convenience.

Preliminary BH EIR Review 042312v3
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Exhibit 7
Business Tax Summary

Classification Tax Amount Concentration of Tenants lmpact from the Project
in the lmoact Area

Business Services

Retail

Wholesale and Manufacturing

Professionals

Used Car Sales

Property Rental

Lenders, Brokers, Real Estate
Offices, and Lenders

Oil Well Tax

$238.76 per 2,080 base hours of payroll
with an additional $0.05 per hour
thereafter.

$75 with S0.00125 per $1 of gross
receipts over $60,000

$75 with $0,00125 per $1 of gross
receipts over $60,000

$1,322.90 per 2,080 base hours of
payroll with an additional $0.63606 per
hour thereafter of professional time and
$0. 12778 of non-Drofessional time.

A base tax of $255 with $0.003 per $1 of
gross receipts

$0.012 per $1 of gross receipts on
residential rentals and $0.0235 per $1 of
gross receipts on commercial rentals

$0.0035 per $1 of gross receipts for
lenders, brokers, and real estate brokers
and $0.001 per $1 of gross receipts by
real estate agents

Between $1,946.73 and 3,907.76 for the
first 10.000 barrels with $0.14381 to
$0.35953 per each additional barrel
thereafter, depending on location within
the City.

large

rarge

minimal

rarge

minimal

moderate

moderate

minimal

Could be significant as some of the business service tenants would be

displaced by construction activity with some relocating outside of B€verly
Hills

Likely be significant with retail sales adversely impacted by reduced
consumer base associated with construction noise, circulation limitations,
and visual obstructions. Retail relies heavily on pedestrian and vehicle
traffic.

Not likely to be significantly impacted by construction of the Metro.

Could be significant as some of the business service tenants would be

displaced by construction activity with some relocating outside of Beverly

Hills

Not likely to be significantly impacted by construction of the Metro.

While some property rental businesses are localed in the lmpact Area, the
impact on th€ performance of these businesses from construction as not

likely to be significant.

Whil€ some financial services, such as lenders and real estate brokers are

located in the lmpact Area, the impact on th€ performance of these
businesses from construction is not likely to be significant as these
businesses do not rely heavily on pedestrian and vehicle traffc.

Not likely to be significantly impacted by construction of the Metro.

)hedule FY201 1, EPS.

As shown in Exhibit 6, approximately $20.2 million in business tax revenue are at risk. The
potentialloss,atbetween5yoand l0To,computestobetween$l.0millionand$2.0million.

Property Tax

Property tax is probably the least impacted of the various tax categories, as assessed value may not
fluctuate as radically as other fiscal categories. The obvious exception to this concerns the nine
parcels targeted by Metro for acquisition. As a result of this transaction, each will be pennanently
removed from the tax roles. To be conservative, we have made the same assumption for property tax
losses as does the FEIR. Thus, property tax losses from construction amount to I00% of the property
tax revenues from the targeted parcels, representing $0.07 million.

Conclusion

Total construction impacts are summarizedin Exhibit 8. Taken as a whole, the fiscal revenues at
risk within the measured (partial) impact area represent $44.0 million, or 27yo of General Fund

Preliminary BH EIR Review 0423I2v3
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revenues. The total estimated impacts of construction on this quantity fall in a range between $2.6
million and $6.1 million, representing an annual negative impact of between5.SYo and 13.8%. This
computes to between 1.6% and 3.8% of the General Fund, which is above the adverse impact
threshold of lYo defined in the FEIR. As discussed above, these losses represent a conservative
annual estimate for the years of medium and heavy construction (roughly five years). Given that the
assessment is based on only a partial impact area, and given that the estimate of property tax loss is
extremely conservative, actual negative impacts during construction could well be higher.

Exhibit I
Estimated Gonstruction lmpact on Fiscal Revenues

FY2011 (1)

Category

General Fund
Revenues in

Partiallmpact
Area (2)

Estimated Average Annual General Fund Total General Fund
Revenues Lost Durlng Construction (3) Revenues

olo ol Tax % of Total
Category General Fund

Low Hiah Low Hioh Low Hiqh Low Hish

Business Tax (4)
Property Tax (5)
Sales Tax
TOT

Total

$20,194,769 5o/o 10o/o

$67,367 100% 100o/o

$14,784.617 4o/o 12o/o

$8,961,808 1Oo/o 25o/o

$44,008,561 5.8% 13.8%

$1,009,738 $2,019,477
$67,367 $67,367

$588,935 $1,766,804
$896,181 $2,240,452

$2,562,221 $6,094,099

$33,993,715 3.0o/o 5.5% 0.6% 1.3o/o

V2,045J47 O.2o/o O.2o/o O.0o/o O'O%

$22,052,861 2.7% 8.Oo/o O.4o/o 1.1o/o

$26,594,808 3.4o/o 8.4o/o O.60/o 1.4o/o

$124,687,131 1.6% 3.8%

(1) All tax numbers from FY 201 1 except Property and Business Taxes.
(2) lmpact area for Business, Sales, TOT; Property taxes reflec1 only parcels to be acquired by Metro
(3) Sales Tax loss factor based on literature survey and EPS analysis; TOT loss factor at 2OO% ot Sales Tax Factor; Business Tax loss al 25% of Sales Tax Fad
(4) Business Taxes from calendar year 2A11.
(5) Property tax eslimates from FY 2010

Sources: City of Beverly Hills Comprehensive Annual Report FY 20lO, Westside Subway Extension Final ElR, Economic & Fiscal lmpact Analysis and Mitigati6n Report, 8/2010,
City of Beverly Hills, and EPS.
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Appendix I
Gity of Beverly Hills General Fund Property Tax Share

Parcel Total

FY2010 Property Taxes
8400 Wilshire
8412 Wilshire
8420 Wilshire
AIN 4333029014
8471 Wilshire
8755 Wilshire
8767 Wilshire
9430 Wilshire
9460 Wilshire
Total

Total Assessed Value (1)

Gity of Beverly Hills General Fund Share (2)

$17,649
$3,596
$7,691
$1,867

$21,956
$4,954

$10,089
$135,762
s222.344
$425,898

$39,166,636

$67,367

(1) Based on the City's CAFR.
(2) Reflects a citywide average based on the property tax as a share of net

assessed value.

Sources: Westside Subway Extension Final ElR, Economic & Fiscal lmpact Analysis
and Mitigation Report, 8t2010
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Appendix 2
Construction lmpacts Factor Analysis

Construction Stage
lmpact Factor By Construction

Stage
lmpact Weighted by

Duration

lmpact
Factor

. Total
t'USrness-,:...--- Construc-

::y:- tion stage
t-actor

lmpact

Period .wgtd
D;;;i;, . 

tmpact

w;;;:; (*;:Xl,io

Utility Relocations
No work interual

Site preparation
Shoring
Decking
Excavate Station Box

No work interual
Station structural Concrete
Backfill Station Box
Remove Decking/Repair Street

Total

50o/o

0o/o

60o/o

100o/o

100%
60o/o

10%
50o/o

60%
100o/o

50%
a%

50%
75%
75%

100%
100o/o

100%
100%

50o/o

25%
0%

30%
75%
75o/o

60%
10%
50%
60%
50o/o

24o/o 5.94%
2% 0.00%
1% 0.30%
2% 1.49o/o

1% Q.740/o

17% 10.10o/o

26% 2.57o/o

23% 11.39o/o

1% 0.594/o

4% 1.98o/o

30.00%

Sources: EPS Analysis
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Appendix 3
Retail lmpacts Analyris

2010 City of BH
Retail Category Retail Sales

(s1,ooo)

Const

Revenue Loss Factor (2) Perlod
Wtd. Avg.

Estimated Revenue Loss

FY 2011 Sales
Tax in lmpact

Area by
Category (1) (3)

Pronoftion Low Hioh Avo. Low Hiqh

Apparel
General Merchandise
Grocery
Restaurants and Bars
Home Furn and Appliance
Building Materials
Auto Dealers & Supply
Service Stations
Other Retail

$563,471 36%
$239,474 150/0

$18.306 1o/o

$257,223 170/0

$44,198 30/o

$6.938 Oo/o

$255.777 160/0

$27,3U 2o/o

$138,133 90/o

$1,550,904

27o/o 30%
28o/o 30%
37o/o 30%
20o/o 30o/o

17o/o 30o/o

27o/o 3Oo/o

32% 30o/o

27Vo 30%
27% 30o/o

27o/o

$215,935 $647,805
$95,88'i $287,643
$9,68s $29,056

$73,562 $220,687
$10.744 $32,232
$2,659 $7,976

$1 17,038 $351 ,1 15

$10,494 $31,483
$52.936 $158.807

$588,935 $1,766,804

4.004 12.1o/n

4.2oh 12.60/0

5.6% 16.76/o

3.0% 9.0%
2,60A 7.704
4.Oo/o 12.1o/o

4.804 14.4o/o

4.Oo/o 12.1o/o

4.0o/o 12.1o/o

4.0% 12.0%

$5,371 ,s14
$2,282,882

$174,s09
$2,452,082

$421,335
$66,1 39

$2,438,297
$261,049

$1.316.808
$14,784,617

13o/o

14o/o

19o/o

1Qo/o

90

13o/o

160h

13o/o

13o/o

13o/o

4Oo/o

42o/o

ffioh
30%
260/0

4004

48o/o

49o/o

400h

40o/o

(1) Citywid€ retail sales usod as a prory to allocate impact area salos tax by category
(2) Average navcnuc locs factors derived from lilerature survey; low and high estimates base on 50% increase or decreag€ from average
(3) Construction Period Weighted Average derived from construclion schedule, bas6d on lask durations and impact factors

Sources: Califomia Retail Suruey, 2011 Edition; City of Bevedy Hilts; EpS.
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Southwest BH HOA Ouestions

1. Stations in Beverly Hills are planned at Wilshire and CanorVBeverly/Rodeo/El Camino
and at Wilshire and La Cienega.

a. How long will each of those intersections be closed to traffic and/or partially
blocked? We were told by Metro that Metro says it will be only for a few weekends from Friday
evening until Sunday night.

2. When will above ground work be going on (during what hours and days)?

3. Exactly what hours and how many weekends will the station construction render those
intersections impassable or partially blocked? (Best and worst cases?)

a. What were the experiences in other subway construction sites in L.A.?

4. To where will the traffic be diverted when these intersections (Wilshire and Beverly,
Rodeo, Canon, El Camino and La Cienega) and streets are closed or partially blocked? And will
traffic be diverted into the residential areas during those weekends?

5. What will be the effect on merchants?

6. Where will the staging areas for each of those stations be located?

a. What exactly are the staging needs?

b. How will construction equipment get from each staging areato the station?

c. We understand that all the dirt from the tunnel excavation will be taken out from
the tunnel at the stations.

(l) How many truckloads a day?

(2) Where do the trucks wait/stage?

(3) While the dirt is being loaded into the trucks, are the trucks blocking streets
(such as Wilshire, Beverly, Rodeo, Canon)?

(4) How many months/years does this process take while dirt is being excavated
and off-loaded to trucks on the street?

(5) How much extra traffic for construction, hauling dirt, bringing in
construction materials?

(6) Will Wilshire be blocked or cut to one or two lanes? For how long?

B0785-000 l\1453877v1.doc



(7) How will the cross streets (Beverly Dr., Camden, Rodeo, El Camino,
Reeves, Canon, Crescent) be impacted?

(8) Will cars trying to reach Wilshire business be trapped in our residential
neighborhood on one side and in the Triangle on the other side?

(9) Routes to and from the construction site to the freeway or elsewhere?

d. Metro has switched the excavation station from Fairfax to La Cienega. What
additional burdens, congestion, additional time and evocation work will thus be imposed on and
around La Cienega?

7 . As we understand it, there are now no plans to have any parking areas ("park and ride")
near the two Beverly Hills stations. That presumably means that people using the subways from
those two stations will be dropped off and picked up ("kiss and ride").

a. Won't those intersections (Wilshire and Beverly, Rodeo, Canon, El Camino and
La Cienega) get tenibly congested with people stopping to let off passengers?

(l) Has anyone analyzedthe impact on Wilshire and Beverly Dr./Canon/Rodeo
Dr/El Camino/LaCienega of thousands of people being dropped off and picked up?

(2) Where will pick-up cils wait for the riders they are coming to pick-up?

(3) What will that do to traffic in the Triangle and the nearby residential areas?

b. Won't that congestion get even worse at the p.m. (pick up) rush hour as cars wait
for their passengers to emerge from their subway ride?

c. We don't see any planned parking for the thousands of people who are projected to
ride the subway who live more than % mile from the subway station. Where will the people who
want to park and ride go? Will they park on our streets? Will they fill-up our parking
structures?

8. We have read that a building that has a subway station in it is allowed additional height
and densiVFAR (as much as 15 additional stories). Is that correct?

a. Does that mean that if the property at Wilshire and Canon is the site of a subway
station, it could be built to 18 stories (3 plus l5)? (Same at LaCienega.)

9. Will bus routes/bus stop locations have to be changed? During construction of the
subway and/or permanently?

a. After construction and when the subway is up and running, will there be additional
"connector" buses to subway station areas? Routes of those?

10. How far are BH subway passengers expected to walk to a station (since we've been told
Century City passengers won't walk an extra bock and would just continue to drive their cars

80785-000 1\1 453 877v l.doc
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instead)? In other words, is expected ridership worth the upheaval and NEW subway-related
TRAFFIC that we don't currently even have in our already congested city?

ll. Were any economic studies done re possible loss of property value, loss of TOT (hotel
taxes) and sales tax revenue for BH during and after subway construction?

a. Will the Beverly Wilshire, Montage and Thompson Hotels have noise issues, access
issues and/or other issues for their guests? Will Spago lose its outdoor dining ambience and valet
parking access temporarily or even pennanently? Spago and Bouchon are abig tourism draw for
the crty and the hotels. Will some or all of those attractions/revenue producers be taken by
Metro by eminent domain?

12. Does Metro guarantee that there will be no loss of life, property damage or restriction on
future construction for our City's only High School?

80785-000 l\l 453877v l.doc
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WILSHIRE PALISADES BUILDING 

1299 OCEAN AVENUE, SUITE 900 

SANTA MONICA, CALIFORNIA 90401-1000 

LAW OFFICES 

GILCHRIST & RUTTER 

PROFESSIONAL CORPORATION 

 
TELEPHONE (310) 393-4000 

FACSIMILE (310) 394-4700 

E-MAIL:  rmcmurry@gilchristrutter.com 

 

May 22, 2012 

BY HAND DELIVERY 

 

Mr. Ray Tellis 

Team Leader 

Federal Transit Administration 

Region IX 

Los Angeles Metropolitan Office 

888 S. Figueroa St., Suite 1850 

Los Angeles, CA 90017 

 

Re: Westside Subway Extension Final Environmental Impact Statement  

 Los Angeles County Metropolitan Transportation Authority 

 

Dear Mr. Tellis: 

On behalf of the City of Beverly Hills, we are submitting the following comments on the 

Final Environmental Impact Statement/Environmental Impact Report (―Final EIS‖) for the 

Westside Subway Extension (―the Project‖) proposed by the Federal Transit Administration of 

the U.S. Department of Transportation ("FTA") and the Los Angeles County Metropolitan 

Transportation Authority ("MTA").  As detailed in this letter, the City does not believe that the 

Final EIS complies with the requirements of the National Environmental Policy Act, 42 U.S. C. 

§ 4321 et seq. (―NEPA‖).   

Among the most prominent deficiencies in the environmental review for the Project is the 

decision – made after the close of the public comment period on the Draft EIS – to change the 

location of the Century City station, and as a result, to change the alignment of the Project 

through Beverly Hills.  This substantial change in the Project was made without public review 

and without the opportunity to meaningfully comment on the underlying assumptions and 

analyses that allegedly informed that decision.  In addition, the proposed new location of the 

Century City station is not supported by any substantial study or analysis, so neither the public 

nor the decision-makers can make an informed evaluation of the change.  

JeffreyWilson
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Moreover, this change is not the only substantial change in the Project or the 

environmental review that appears for the first time in the Final EIS.  Among other changes, the 

Final EIS proposes to substantially modify the construction schedule, to relocate the terminus of 

the first phase of construction, to change the format of particular stations, to change the 

construction technique for the tunnel in specific areas along the alignment, and to change to 

depth of the tunnels in undisclosed locations.  All of these changes will result in new and 

significant impacts that were not disclosed in the Draft EIS and which are not adequately 

analyzed or mitigated in the Final EIS. 

The Final EIS, like the Draft EIS, also fails to include an adequate discussion of the 

significant environmental impacts of the Project.  In particular, construction of the Project will 

result in significant and unavoidable impacts along its entire route.  These impacts include 

significant noise, air quality, and traffic impacts, none of which are adequately disclosed or 

mitigated in the EIS.  These impacts will, in turn, have substantial adverse economic and social 

impacts on the City and public services.  The Final EIS, however, minimizes these significant 

impacts without evidence to support these conclusions, and as a result it fails to identify feasible 

mitigation to address them. 

Because the environmental review for the Project fails fully and accurately to inform 

decision-makers, and the public, of the environmental consequences of the Project's proposed 

actions, it does not satisfy the basic goals of NEPA.  (See 40 C.F.R. § 1500.1(b) [―NEPA 

procedures must insure that environmental information is available to public officials and 

citizens before decisions are made and before actions are taken‖].)  Therefore, the Final EIS must 

be revised to include a full analysis of the Project as FTA intends to approve it, and must include 

adequate mitigation for all of the Project‘s significant impacts.  This revised EIS then must be 

recirculated for public review so that the public and decisionmakers have a full and fair 

opportunity to review and comment on the Project.   

I. FTA Must Supplement and Recirculate the Final EIS Before It Can Approve the 

Final EIS and Approve the Project.   

A. The Final EIS Contains Significant New Information Regarding the 

Relocation of the Century City Station. 

The base segment between the Wilshire/Rodeo station and Century City station analyzed 

in the Draft EIS as the preferred (base) alternative extended along Wilshire Boulevard and then 

turned onto Santa Monica Boulevard to a station located at Avenue of the Stars.  The Draft EIS 

analyzed as an option an alternative station on Constellation and two alternative routes from the 

Wilshire/Rodeo station, both of which extended under the Beverly Hills High School ("High 

School").   

Despite the fact that the Constellation Boulevard station and the associated two routes 

were not the preferred station and segments, they drew strong adverse comment from the City of 
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Beverly Hills (see Final EIS, Appendix H, at H-2.3-52 to -53; H-2.3-54 to 99), the Beverly Hills 

Unified School District (Final EIS, Appendix H, at H-2.3-1 to -15; H-2.3-16 to 28; H-2.3-29 to 

48), and multiple concerned citizens.  These comments focused on the multiple adverse effects 

the Project would have on Beverly Hills, the failure of the Draft EIS to identify, disclose, 

analyze, and mitigate those effects as required by the California Environmental Quality Act 

(Pub. Res. Code §§ 21000 et seq.) and NEPA, and most urgently, the failure of the Draft EIS to 

analyze and recognize the serious adverse effects that would be created by extending the Project 

under the High School. 

In response, at its October 28, 2010 meeting, the MTA Board directed staff to: 

"fully explore the risks associated with tunneling under the 

[Beverly Hills] High School, including but not limited to the 

following: risk of settlement, noise, vibration, risks from oil wells 

on the property, impact to use of the school as an emergency 

evacuation center, and overall risk to student faculty and 

community; [and] 

analyze the possibility of moving the subway tunnel in order to 

avoid all school buildings and avoid any future plans to remodel 

BHHS." 

MTA also directed staff to conduct additional analysis of the seismic hazards associated with the 

location of the Century City station at Santa Monica Boulevard.   

Following publication of the Draft EIS, the MTA continued to conduct substantial study 

and analysis of potential Project impacts, including additional seismic studies, additional study of 

potential impacts to the High School, additional geotechnical investigation, and revised noise and 

vibration assessments.  Specifically in response to comments on the Draft EIS relating to seismic 

safety of the Project in the Century City area, MTA obtained four subsequent studies:  the 

Century City Area Tunneling Safety Report, the Tunnel Advisory Panel Final Report, the 

Century City Area Fault Investigation Report, and the Preliminary Geotechnical and 

Environmental Report (collectively, the "MTA Subsequent Studies").  

According to the Final EIS, the MTA Subsequent Studies supported the decision in the 

Final EIS to change the Project relocate the preferred Century City station on Santa Monica 

Boulevard from Avenue of the Stars to Century Park East.  (Final EIS at 2-73, 2-77, 2-78, 7-12-

13.)  The Final EIS also claims that these studies support the conclusion that placing the Century 

City station at either of the studied locations on Santa Monica Boulevard (at Avenue of the Stars, 

as studied in the Draft EIS, or at Century Park East, as studied for the first time in the Final EIR) 

will result in significant and unavoidable impacts due to the Santa Monica Fault and the Beverly 

Hills Lineament, and that changing the Project altogether to relocate the Century City station to 
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Constellation Boulevard will avoid these impacts.  (Final EIS at 4-177 to 4-179, 7-12-13 

Appendix H at H-2.3-86.) 

Despite the substantial nature of these changes and the amount of information disclosed 

for the first time in the Final EIS, the draft EIS was not supplemented or recirculated.  This new 

information, along with the other information discussed below, and the changes in the Project 

that were made in response to it, were not disclosed in the Draft EIS or in any document on 

which the public had a proper opportunity to comment, but were disclosed instead in the Final 

EIS in March 2012.  Such an action violates NEPA.  40 C.F.R. § 1502.9(c) requires that an 

agency must prepare supplements to either draft or final environmental impact statements if: 

"(i) The agency makes substantial changes in the proposed action that are relevant to 

environmental concerns; or  

(ii) There are significant new circumstances or information relevant to environmental 

concerns and bearing on the proposed action or its impacts.‖
1
 

                                              
1
 The CEQ regulations define ―significant‖ in terms of both context and intensity: 

    (a) Context. This means that the significance of an action must be analyzed in several contexts 

such as society as a whole (human, national), the affected region, the affected interests, and the locality. 

Significance varies with the setting of the proposed action. For instance, in the case of a site-specific 

action, significance would usually depend upon the effects in the locale rather than in the world as a 

whole. Both short- and long-term effects are relevant. 

    (b) Intensity. This refers to the severity of impact. Responsible officials must bear in mind that 

more than one agency may make decisions about partial aspects of a major action. The following should 

be considered in evaluating intensity: … 

        (2) The degree to which the proposed action affects public health or safety. 

        (3) Unique characteristics of the geographic area such as proximity to historic or cultural 

resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical areas. 

        (4) The degree to which the effects on the quality of the human environment are likely to be 

highly controversial. 

        (5) The degree to which the possible effects on the human environment are highly uncertain 

or involve unique or unknown risks. 

        (8) The degree to which the action may adversely affect districts, sites, highways, structures, 

or objects listed in or eligible for listing in the National Register of Historic Places or may cause loss or 

destruction of significant scientific, cultural, or historical resources. … 

        (10) Whether the action threatens a violation of Federal, State, or local law or requirements 

imposed for the protection of the environment. 

Id. at § 1508.27. 
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The MTA Subsequent Studies are not the only technical studies produced by MTA or 

commenters prior to the publication of the Final EIS and after that address the serious seismic 

and other concerns raised by commenters on the Draft EIS.  After the comments on the Draft EIS 

identified several significant areas for study, and MTA refused to initiate such investigations, 

both the City of Beverly Hills and the Beverly Hills Unified School District ("School District") 

retained expert consultants who produced several reports, to which MTA's experts responded.  

All of these studies, too, should have been included in a supplement to the Draft or Final EIS and 

recirculated for further public comment and debate.   

The School District submitted reports authored by seismic experts Miles Kenney and 

Loring Wyllie to MTA on May 5, 2011.  The School District also submitted a report to both 

MTA and the FTA from Leighton Consulting on May 8, 2012. 

The City of Beverly Hills submitted a report by Exponent entitled, Hazard Assessment 

Study, Westside Subway Extension Project, Century City Area, California.  The City submitted 

this report to MTA on February 7, 2012 and to the FTA on April 18, 2012.  The City also 

submitted a report to MTA authored by Shannon & Wilson, a geotechnical environmental 

consultant, in 2011.  In 2012, the City submitted another Shannon & Wilson report entitled 

Preliminary Review Comments on Century City Area – Fault Investigation Report – Westside 

Subway Extension Project.  The City submitted this second Shannon & Wilson report to MTA on 

March 8, 2012 and to the FTA on April 18, 2012. 

MTA replied to Exponent's report on April 4, 2012.  Exponent then responded to MTA's 

Comments on Exponent's Report on April 25, 2012.  In turn, MTA responded to Exponent's 

responses on May 15, 2012.  MTA also responded to the Leighton Consulting Report on May 14, 

2012.   

In addition, a hearing was held on May 17, 2012, before a hearing officer for the MTA, at 

the request of the City of Beverly Hills.  At that hearing, the MTA submitted their reports for the 

record as their testimony.  The MTA presented no witnesses.  Nor has the MTA prvided any 

responses to the information presented at the May 17 hearing.     

The City of Beverly Hills presented the following witnesses: 

 Dr. Phillip Buchiarelli, Leighton Consulting, Inc. 

 

Dr. Buchiarelli was on the team of multidisciplinary experts that spent almost four 

months trenching and conducting borings and cone penetrometer tests at the Beverly 

Hills High School campus. They concluded that the soils near the surface of the trenches, 

which spanned across nearly 90 percent of the high school campus, are between 70,000 

and 100,000 years old. Under California law, a fault zone is considered active if it has 

been active in the last 11,000 years. Thus, even if there are faults underneath the High 

School, they are not active. Only active faults result in heightened safety requirements.  
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After Leighton and Associates submitted its report, MTA's experts, Parsons Brinckerhoff, 

reported a different location moving the faults to areas not covered by the trenching data, 

despite the fact there was no new data to justify relocation.  ―If the data is subject to that 

amount of interpretation, we question how confident you can be in the faults‘ [location],‖ 

Dr. Buchiarelli said.  Parsons Brinckerhoff‘s response moved the faults approximately 20 

to 30-feet from their original report.  Dr. Buchiarelli believed that this was a problem 

because when Leighton Inc. conducted its studies at the campus, they relied on the maps‘ 

accuracy when looking for the fault lines Parsons Brinckerhoff said were there. 

 

 

 Dr. Eldon Gath, Earth Consultants International 

 

Dr. Eldon Gath, a geologist and engineer with Earth Consultants International who was 

hired by BHUSD, told the board that the Parsons Brinckerhoff study ignored obvious 

data found by digging trenches on the campus and presented inexplicable findings about 

the location of faults underneath the school.  Dr. Gath criticized the Parsons Brinckerhoff 

study, noting that many of the active faults listed did not, in his professional opinion, 

actually exist.  "It's not science."  "It feels like it's paradigm-driven and opinion-driven." 

 

 Miles Kenney, Kenney GeoScience 

 

Miles Kenney of Kenney Geo-Science presented on his review of the original Parsons 

Brinckerhoff report for MTA.   Kenney agreed with the research done by Leighton 

consulting.  He opined that any faults along Santa Monica Boulevard are likely inactive. 

 

 Dr. Subodh Medhekar, Exponent 
 

Dr. Medhekar testified regarding the February 7, 2012 Exponent Hazard Assessment 

Study, Westside Subway Extension Project, Century City Area, California, the April 25, 

2012 Exponent Response to Metro‘s Comments on Exponent‘s Report, and Metro‘s May 

15, 2012 Reply to Exponent Responses.  In Dr. Medhekar‘s opinion, there was an 

incomplete fault hazard study for the Constellation site, the gas and oil well surveys were 

incomplete, and the considerations for potential sources of ground settlement were 

incomplete.  Moreover, MTA had failed to perform a qualitative or quantitative risk 

assessment of either the Santa Monica alignment or the Constellation alignment.  That is, 

MTA had failed to incorporate different contributors into an overall framework to 

evaluate total risk in a consistent, probabilistic manner, e.g. seismic rupture hazard and 

the outcome of fault rupture vs. intense ground shaking; likelihood of encountering high 

levels of methane and outcome of methane explosion; etc.  In addition, Dr. Medhekar felt 

that there was insufficient soil gas data obtained for approval of the Constellation Station 

site, and he testified that known hazards of pockets of gas exist that could migrate and 
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spread to other areas.  Finally, Dr. Medhekar disputed MTA's contention that Exponent‘s 

probability-based risk management analysis would not be transparent and difficult to 

interpret.  According to Dr. Medhekar, the risk analysis is done in a format that makes it 

very transparent, and one can prioritize the risks.    

 

 

 Dr. Roy Shlemon 

 

Dr. Shlemon testified via a video presentation regarding his November 6, 2011 report, 

prepared for Shannon & Wilson , Inc. on behalf of the City of Beverly Hills.  In his 

report, Dr. Shlemon assessed the issues associated with construction of the Constellation 

station.  Dr. Shlemon testified that in his scientific opinion, not enough geological work, 

in fact, almost no site specific work, had been performed to support the Constellation site 

as a subway station.  A site specific investigation needs to be done to determine if active 

faults exist at the Constellation site, as the Constellation site is a habitable structure under 

California law.  According to Dr. Shlemon, trenching should occur at the site, and if 

trenching cannot occur, then cone penetrometer tests and coring should be done.  Dr. 

Shlemon further testified that there is analysis in the Amec Report suggesting that there 

could be a fault running through the Constellation site, known as the Newport/Inglewood 

fault branch.  In the absence of a proper evaluation of the Constellation site, there could 

be a potential violation of the 1972 Alquist-Priolo Act, which prevents any habitable 

structure from being placed on a California defined active fault.   

 

 Tim Buresh 

 

Mr. Buresh is the lead engineer studying the subway alignments for Beverly Hills High 

School and the former regional director for the High Speed Rail Authority in Southern 

California.   Mr. Buresh attacked the ridership models that determined the preferred 

station.  He testified that MTA's study was faulty and that in the end, both stations would 

get about the same ridership.  Mr. Buresh further argued that if MTA was wrong about 

the faults under Beverly Hills High School, as demonstrated by the previous witnesses, 

than it might also be wrong about the Santa Monica Boulevard fault that disqualified a 

station at this area.  Mr. Buresh also spoke to the cost of the Constellation site versus the 

Santa Monica site.  He said the earlier testimony stated there were faults at Santa Monica 

but most likely they were not active.  Trenching would tell the final story.  Mr. Buresh 

testified that the Constellation station would cost approximately $100 million 

more compared to the Santa Monica station. 

 

MTA continues to consider issues related to the safety of the Santa Monica Station and 

tunneling under Beverly Hills High School.  Yet, none of the analysis has been circulated for 

public review in accordance with the requirements of NEPA, which calls for public comment 

and agency response to comments.  As a result, members of the affected public have not had an 
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opportunity to comment on the information in the documents, to test their assumptions, and to 

submit additional information regarding the potentially significant impacts of the Project and 

suggested alternatives to the proposed re-alignment through the Constellation station.  The late 

release of numerous proposals, studies, and analysis subverts the fundamental purpose of public 

review.  The Court of Appeals for the Ninth Circuit has held that ―the procedures prescribed both 

in NEPA and the implementing regulations are to be strictly interpreted ‗to the fullest extent 

possible‘ in accord with the policies embedded in the Act,‖ and that ―‗grudging, pro forma 

compliance [with NEPA] will not do.‘‖  (Center for Biological Diversity v. U.S. Forest Serv., 

349 F.3d 1157, 1166 (9th Cir. 2003), quoting Cal. v. Block, 690 F.2d 753, 769 (9th Cir. 1982)). 

A similar failing occurs with respect to the conclusion that the change in alignment will 

not affect the Beverly Hills High School as an historic resource under section 4(f) of the US 

Department of Transportation Act of 1966, based on a new study, prepared after the release of 

the Draft EIS, entitled Westside Subway Extension Historic Resources Properties Supplemental 

Survey Technical Report (Metro 2012).  (See Final EIS at 5-31.)  Although this report concludes 

that such impacts will not be significant, like the other new information contained in the Final 

EIS, it has not been subject to the public comment and agency response requirements of NEPA, 

which are specifically designed to test the assumptions of the EIS authors and to facilitate public 

participation in the environmental review process. 

B. The Final EIS’s Selection of an Alternative Alignment Was Only 

Superficially Analyzed in the Draft EIS And Necessitates Recirculation. 

Even if the FTA could properly conclude that there are no new or expanded impacts 

resulting from the shift to the Constellation Boulevard Station, this assertion does not relieve the 

FTA from its obligations to recirculate a supplement to the Draft or Final EIS.  (40 C.F.R. § 

1502.9(c)). The Constellation Station was evaluated in the Draft EIS as an alternative to the 

Project's base station on Santa Monica Boulevard at Avenue of the Stars.  (See Draft EIS, pp. 2-

46 – 2-46.)  The base station was tied to the Project's base segment, which traveled along 

Wilshire Boulevard, then turned onto Santa Monica Boulevard; the segments associated with the 

alternative Constellation station were analyzed as alternatives to the base segment.  (See Draft 

EIS, p. 2-47.) 

Because the Draft EIS assumed that the Century City station would be located at Santa 

Monica Boulevard, it did not engage in an equally serious analysis of the impacts of locating a 

station at Constellation Boulevard as it did of the impacts of locating a station on Santa Monica 

Boulevard.  As a result, much of the information necessary to assess the impacts of changing the 

location of the station and the alignment of the associated subway tunnels has only been 

developed after the Draft EIS was issued, and much of the information necessary to assess those 

impacts has not been developed at all.   
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Again, preparation of a supplement to a draft or Final EIS and recirculation of that 

document is required when a draft EIS fails to include sufficient information to allow informed 

public comment.  (40 C.F.R. § 1502.9(c).) 

Because the Draft EIS analyzed the Constellation station in far less detail than the 

Project's base station on Santa Monica Boulevard, the City of Beverly Hills and the public at 

large were prevented from providing meaningful comment on the Draft EIS.  Moreover, by 

failing to disclose its determination to locate the Century City station on Constellation Boulevard 

in the Draft EIS, the FTA failed to provide adequate notice that it was proposing to adopt the 

Constellation Station alternative.  The EIS must be supplemented and that supplement 

recirculated to provide the City of Beverly Hills, other agencies, and members of the public the 

opportunity to meaningfully analyze the revised Project.  

C. The Final EIS Must Be Supplemented to Include Analysis of Additional 

Alternative Segments Between the Wilshire/Rodeo Station and the Century 

City Station. 

The one clear conclusion that can be drawn from the technical disagreements between 

MTA's experts, on the one hand, and the experts retained by the City of Beverly Hills and the 

School District, on the other hand, is that serious issues remain regarding the proper location of 

the Century City station and the proper alignment of the segment between the Wilshire/Rodeo 

station and the Century City station.  Again, a supplement to the Draft or Final EIS must be 

prepared to investigate the issues in depth. 

That supplement must also analyze a better range of alternatives, particularly for the 

alignment of the segment to the proposed Constellation Boulevard station.  NEPA requires the 

agency to ―study, develop, and describe appropriate alternatives to recommended courses of 

action‖ (42 U.S.C. § 4332(E)), and to include in the Final EIS a ―detailed statement‖ on 

alternatives to the proposed action (id. at § 4332(C)(iii)).  This requirement to fully and 

objectively evaluate appropriate alternatives is ―the ‗heart‘ of the EIS,‖ and that agencies must 

produce an EIS that ―‗[r]igorously explore[s] and objectively evaluate[s] all reasonable 

alternatives‘ so that the agency can ‗sharply defin[e] the issues and provid[e] a clear basis for 

choice among options by the decisionmaker and the public.‘‖  (Kootenai Tribe of Idaho v. 

Veneman, 313 F.3d 1094, 1120 (9th Cir. 2002), citing 40 C.F.R. § 1502.14; see also Oregon Nat. 

Desert v. Bureau of Land Management, 625 F.3d 1092, 1100 (9th Cir. 2010) [―As the EIS is 

intended to be used to guide decisionmaking, the alternatives analysis is naturally the heart of the 

environmental impact statement‖ (internal quotations omitted)].)  Further, ―[t]he existence of a 

viable but unexplored alternative renders an environmental impact statement inadequate.‖  

(Oregon Natural Desert, 625 F.3d at 1100, citing Westlands Water Dist. V. U.S. Dep’t of 

Interior, 376 F.3d 853, 868 (9th Cir. 2004).) 

Even assuming MTA had sufficient basis to select a Constellation station location, it 

made no attempt in the Draft EIS or the Final EIS to identify and analyze alternative alignments, 
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which could provide for such a station but avoid the significant adverse impacts of a route 

passing under the High School.  At the May 17 hearing, the City of Beverly Hills identified at 

least three potential alternative alignments: 

(1) one that avoids all structures in Century City except for a parking structure; 

extends only under vacant land, open space, landscaping, or major roadways, thereby reducing 

acquisition costs; complies with all MTA requirements for tunnels, including curved radius 

restrictions; avoids the potential Santa Monica Fault Zone completely; and only crosses the 

Beverly Hills Lineament in a perpendicular direction (as does the current proposed MTA 

alignment); 

(2) one that crosses under two underground parking structures with a maximum of 

three subterranean floors, and crosses under a medium level office structure not likely to have a 

deep subterranean foundation; and 

(3) one that crosses under a low-level office building, two parking structures with a 

maximum of three underground stories, and a mid-level office building with similar underground 

parking. 

Exhibit G hereto depicts these three alignments.  These alternative alignments should 

have been analyzed in the supplement to the Draft or Final EIS, and the alternatives analysis 

recirculated for comment. 

D. The Final EIS Contains New Information Demonstrating that Project 

Impacts Will Be More Significant Than Revealed in the Draft EIS. 

1. The changes in construction phasing result in new significant impacts 

constituting new information requiring recirculation. 

The analysis in the Draft EIS was based on a project proposal that called for the phased 

construction of the Project.  According to the Draft EIS, Alternative 2 would be constructed over 

a period of 14-19 years.  (Draft EIS, p. 4-253.)  The Final EIS, however, proposes a dramatically 

altered construction schedule which calls for concurrent construction of the Project.  This 

proposed change in construction will result in more intensive impacts over a 10-year 

construction period.  In particular, air quality impacts will be more intense and will exceed 

thresholds of significance set by the South Coast Air Quality Management District.  For 

example, the Final EIS concludes that the concurrent construction scenario will result in 

exceedances of the South Coast District‘s thresholds for all mass criteria pollutants, and that the 

phased construction scenario will result in exceedances of the thresholds for all mass criteria 

pollutants except for carbon monoxide (CO) in Phase 1.  (Final EIS at 4-349, 4-351.)  These 

impacts will not be mitigated below a level of significance.  (Final EIS at 4-352.)  In contrast, the 

Draft EIS found that construction of the Project would result in the exceedance of only one 

criteria pollutant threshold—that for nitrogen oxide (NOx).  (Draft EIS at 4-264, 4-265.) 
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As another example, regardless of construction phasing, the Final EIS reveals for the first 

time that the construction of the Project will result in significant noise impacts.  Although both 

the Draft EIS and Final EIS include only a general discussion of noise impacts from 

construction, the Draft EIS did not indicate that noise levels would be significant.  (Draft EIS at 

4-268, 4-269.)  The Final EIS, however, concludes that noise impacts from construction would 

be significant and unavoidable, even with mitigation.   (Final EIS at 4-363.) 

These new impacts reveal that the Project will have new significant environmental 

impacts that were not disclosed in the Draft EIS.  The FTA‘s failure to address these potential 

noise impacts in the Draft EIS deprived the public of meaningful participation in the NEPA 

process. Therefore, again, a supplemental draft or Final EIS must be prepared.  (40 C.F.R. § 

1502.9(c).) 

2. Changes in the terminus of Phase 1 of the Project and to the Project's 

construction techniques will result in significant impacts that have not 

be disclosed, analyzed or mitigated.   

The Final EIS also proposes to relocate the terminus of Phase 1 construction from the 

Wilshire/Fairfax station to the Wilshire/La Cienega station.  This change in location will result in 

significant increases in ridership and boardings at the Wilshire/La Cienega station.  In particular, 

this change will increase boardings at Wilshire/La Cienega from 6,500 to over 10,000 boardings 

per day.  This change will result in increased traffic, parking, and pedestrian safety impacts in the 

vicinity of the Wilshire/La Cienega station that were not previously disclosed in the Draft EIS.  

Increased ridership and people in the vicinity of this station also have the potential to result in 

additional calls for services such as police and fire services, as well as increased traffic and noise 

impacts. 

This change in the location of the terminus for Phase 1 also has resulted in an expansion 

of the staging areas with a corresponding increase in construction-related impacts that were not 

disclosed in either the Draft or the Final EIS.   

In addition, Wilshire/La Cienega now will be a cross over station, resulting in 1,000 

linear feet of open cut construction – which requires a 66 percent increase over the amount of 

construction estimated in the Draft EIS.  As detailed in the attached memorandum from Bijan 

Vaziri (Exhibit A), this increase will result in substantially longer closures of Wilshire Boulevard 

and will result in exceedances of the standards of significance for traffic impacts in the City of 

Beverly Hills.  The additional traffic and increased street closures also will negatively affect 

response times by safety personnel, including the police and fire departments.   

Further, the information provided in Appendix E to the Final EIS is inadequate to 

disclose the potential impacts at the Wilshire/La Cienega station, where ―a temporary  TBM 

[tunnel boring machine] retrieval shaft‖ is contemplated.  (Final EIS, Appendix E at p. E-6.)  

Appendix E states that ―An alternative to dismantling the TBM would be to excavate a separate 
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retrieval shaft.  However, from a traffic management standpoint, due to traffic impacts at the 

retrieval shaft, retrieving the TBM is less desirable than dismantling it.  An exception is if the 

TBM could be re-used immediately or in a reasonable time frame for constructing the next reach 

of the tunnel.  In such cases, the disruption caused by retrieval from the street may be justified.‖  

(Final EIS, Appendix E, p. E-21.)   

The Final EIS admits that traffic impacts would result from this change, but has made no 

effort to analyze or disclose the impacts of retrieval shafts at any location, and in particular at the 

Wilshire/La Cienega station.  Based on the information in Appendix E, it appears that retrieval 

shafts may be needed not only for the segment from Century City to Wilshire/La Cienega, but 

also for the segment from Wilshire/La Brea to Wilshire/La Cienega, since a decision could be 

made at that time that re-use of the TBM is needed immediately, or in a reasonable time frame, 

thus dictating retrieval rather than dismantling and removal.  Based on the foregoing, the Final 

EIS fails to adequately analyze and disclose the potential impacts of TBM retrieval.   

Finally, the Final EIS reveals that the Project's tunnel depths will be substantially 

shallower than disclosed in the Draft EIS.  Specifically, the Draft EIS assumed that the top of the 

tunnels would be 30 to 70 feet underground.  (Draft EIS at S-14.)  The Final EIS, however, 

indicates that the track depths will be between 35 and 100 feet below ground.  (Final EIS at S-6.)  

Since the top of the tunnels must be at least 20 feet above track depths, the minimum tunnel 

depth has risen to approximately 15 feet underground, which is a significant change from the 

Draft EIS.  Yet, there is no information in the Final EIS about where tunnels will be shallower 

and what impacts those shallower depths will create, including, without limitation, impacts to 

noise, vibration and human and structural safety.   

II. Evidence Does Not Support Rejection of the Century City Santa Monica Boulevard 

Station Location on Either Geologic or Ridership Grounds. 

The Final EIS concludes that there will be a major impact if the Century City station is 

located on Santa Monica Boulevard, but that this impact will be avoided if the station is located 

on Constellation Boulevard.  (See, e.g., Final EIS at S-48, S-82.)   

This conclusion is, however, not supported by proper evidence in the record and, as noted 

previously, the studies on which the FTA purports to rely have not been circulated for public 

review and comment as required by NEPA.  As the NEPA regulations acknowledge, ―[a]ccurate 

scientific analysis … and public scrutiny are essential to implementing NEPA.‖  (40 C.F.R. 

§ 1500.1(b).)  In this instance, evidence has been introduced that demonstrates the studies upon 

which the Final EIS relies are fundamentally flawed and thus the conclusions reached therein are 

not based on facts or reasonable assumptions based on facts.  

MTA‘s Subsequent Studies start with an unsupported assumption – that there are active 

faults along the WBHL either on Santa Monica Boulevard or on the High School campus.  

However, the experts retained by the City of Beverly Hills and the School District concluded that 
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it is unlikely that any of the faults in the area are active, and demonstrated the methodology 

utilized in the MTA Subsequent Studies was insufficient to enable the Final EIS to conclude 

otherwise, since those consultants did not conduct trenching or consider the date of area soils and 

deformations, which would be standard steps in an adequate study, although there are feasible 

areas in which appropriate trenching could have been conducted.  

For example, Shannon & Wilson and Exponent, discussed above, have concluded that 

more detailed geotechnical investigations, including trenching and borings, must be conducted in 

order to determine whether the Santa Monica Fault is active – the basis upon which the Final EIS 

apparently initially concluded the station located at Avenue of the Stars, and then the station at 

Century Park East would not be safe.  (See Shannon & Wilson, Preliminary Review Comments of 

Century City Fault Investigation Report (2011); Exponent, Inc. Hazard Assessment Study; 

Westside Subway Extension Project Century City Area (2012).)
2
  Additional information was 

presented at the 31/2 hour hearing conducted on May 17, 2012 before the Board of the 

Metropolitan Transportation Authority, as discussed above.   

Exponent also noted in its assessment of safety issues related to the location of a Century 

City station that the EIS fails to address significant methane hazards in the vicinity of the 

Constellation Boulevard station and it does not identify the location of a fault line that may 

impact that station.  Nonetheless, the FTA has failed to conduct the level of review for the 

Constellation Boulevard station as it has for the Santa Monica station, which calls into question 

the validity of the Final EIS‘s analysis.  Exponent, Inc.  (Hazard Assessment Study; Westside 

Subway Extension Project Century City Area (2012).)   

The Final EIS's improper assumption that active faults exist in the area of the Santa 

Monica station leads to the convenient conclusion that neither the previously planned Santa 

Monica station at Avenue of the Stars, or the later location at Century Park East is possible.  

Evidence that shows the lack of active faults in the area undermines the Final EIS's entire basis 

for rejecting a Santa Monica station location.   

Further, ideal placement of a Santa Monica station will result in approximately equivalent 

ridership as the Constellation station, at a cost savings of anywhere from $20.5 million (Final 

EIS, Section 9, Chapter 6, Table 6-1) and $81 million (Final EIS Technical Report 08, Tables 3-1 

and 3-2), depending on which of the many inconsistent cost estimates in the Final EIS are cited.  

This comment should not be interpreted as agreement that the ridership calculations are accurate, 

since, among other defects, they took into account only the job location, and not any other 

sources of riders such as school or residential uses in the vicinity.  Regardless, the point remains 

– a Santa Monica Station need not be inferior to a Constellation Boulevard station location as to 

ridership.  

                                              
2
 This report was provided to the FTA at a meeting on April 18, 2012. 
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Based on the foregoing, the information submitted by the Beverly Hills Unified School 

District last week, and information from various other studies commissioned by the District and 

the City, the record does not contain substantial evidence to support choosing the Constellation 

Boulevard location and reject the Santa Monica Boulevard location.    

III. The Final EIS Fails to Consistently and Accurately Describe the Project. 

NEPA takes into account the need to respond to new and changing information.  

Agencies must prepare a supplemental draft or final environmental impact statement if: (i) the 

agency makes substantial changes in the proposed action that are relevant to environmental 

concerns, or (ii) there are significant new circumstances or information relevant to environmental 

concerns and bearing on the proposed action or its impacts.  40 C.F.R. § 1502.9(c)(1).  

Supplementation is necessary if ―there remains ‗major Federal action‘ to occur.‖  (Norton v. 

Southern Utah Wilderness Alliance, 542 U.S. 55, 156 (2004), quoting Marsh v. Oregon Nat. Res. 

Council, 490 U.S. 360, 374 (1989).  See also Cady v. Morton, 527 F.2d 786, 794 (1975) ("An ex 

post facto justification generally is not an acceptable substitute, as 'NEPA . . . does not authorize 

defendants to meet their responsibilities by locking the barn door after the horses are stolen.' "))  

(Citations omitted).   

The Final EIS here fails to meet this basic threshold.  In particular, the changes in Project 

phasing, alternative project alignments, and multiple alternative station locations from the Draft 

EIS to the Final EIS have resulted in an inconsistent and shifting project description.  As detailed 

above, these multiple changes in the Project have deprived the public of the opportunity to 

meaningfully comment on the Project and its environmental impacts. 

In addition, the Final EIS is unclear and inconsistent about several aspects of the Project, 

such as the depth of the tunnels, the construction techniques that will be used in specific areas, 

the duration of construction, and the location of station entrances.  For example, as mentioned 

above, there appears to be a substantial difference in the tunnel depth between the Draft and 

Final EIS.  While the noise analysis assumes that subway tracks are located a minimum of 50 

feet below grade, the Final EIS indicates track depths may be as shallow as 35 feet.  The depth of 

the tunnels and tracks affects noise and vibration impacts, yet the shifting description of the 

Project makes it impossible to assess those impacts or where they will occur.  Moreover, there is 

no evidence that the EIS has evaluated the noise impacts associated with locating the tracks at a 

much more shallow depth.  As such, the project description must be revised to clearly and 

consistently describe the Project, and that description must be used for all of the impact analyses.   

There is also an inconsistency in the length of construction activities.  For example, the 

Draft EIS assumed tunnel construction would last 6-10 months (Draft EIS, 4-255), while the 

Final EIS assumes it will extend for a period of 8 months to a year per mile of tunnel (Final EIS 

at 4-333).  The length of the construction period will increase construction related impacts; yet it 

is unclear whether the Final EIS took into account the longer construction periods when 

estimating the Project's impacts. 
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IV. The EIS Does Not Adequately Analyze the Project's Impacts. 

Agencies must undertake the requirements of NEPA in good faith, including taking an 

objective ―hard look‖ at the environmental consequences of a proposed action and reasonable 

alternatives.  (See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989), 

quoting Kleppe v. Sierra Club, 427 U.S. 390, 410 n. 21 (1976); see also Metcalf v. Daley, 214 

F.3d 1135, 1142 (9th Cir. 2000) [an agency‘s ―hard look‖ must be ―taken objectively and in good 

faith, not as an exercise in form over substance, and not as a subterfuge designed to rationalize a 

decision already made‖]; Morongo Band of Mission Indians v. Federal Aviation Admin., 161 

F.3d 569, 575 (9th Cir. 1998).)  The NEPA regulations and related guidance materials make 

clear that agencies must not prejudge the outcome of an environmental review; 40 C.F.R. § 

1502.5 requires an agency to prepare an EIS ―so that it can serve practically as an important 

contribution to the decision-making process and will not be used to rationalize or justify 

decisions already made.‖   

As explained below, the EIS‘s environmental impacts analysis is deficient under NEPA 

because it fails to provide the necessary facts and analysis to allow the FTA and the public to 

make informed decisions about the Project.  Rather, the EIS contains only a generalized 

discussion of potential project impacts related to the Project as a whole.  Although the Project 

and its construction will result in substantial localized impacts, the EIS contains little if any 

analysis of impacts on a local level.  As detailed below, the EIS fails to comply with the 

requirements of NEPA. 

A. The EIS Fails to Adequately Address Significant Construction-Related 

Impacts. 

The EIS‘s discussion of construction-related impacts is particularly deficient.  Although 

Project construction will occur over a ten-year period under even the most compressed schedule, 

the EIS fails to seriously address the significant impacts that will result from such an extended 

construction period.  The Southwest Beverly Hills Homeowners Association has raised several 

questions that remain unanswered in the Final EIS (a copy of these questions in their entirety is 

attached as Exhibit F).  For example, where will traffic be diverted when the intersections of 

Wilshire and Beverly, Rodeo, Canon, El Camino, and La Cienega are closed or partially 

blocked?  Will traffic be diverted into residential areas during those weekends?  Were economic 

studies conducted regarding the loss of property value, transient occupancy taxes, and sales tax 

revenue?  What are the noise and access issues that could adversely affect guests of the Beverly 

Wilshire, Montage, and Thompson Hotels? 

 

Moreover, City planning staff has substantial experience reviewing construction projects 

and their environmental impacts, including noise, traffic, and air quality impacts.  In reviewing 

the Final EIS, and as discussed more fully below and in their reports (attached as Exhibits A 
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through D), City staff has determined that the construction-related impacts of the Project will be 

far greater than disclosed in the Final EIS.   

 

1. The analysis of construction related noise impacts is inadequate. 

First, the Final EIS fails to include sufficient information to assess the impacts of 

construction on a local level.  For example, with respect to noise, the Final EIS only indicates 

that construction noise levels will be significant.  (Final EIS at 4-358.)  However, there is no 

information about existing noise limits, the noise levels that actually will occur with 

construction, where and when construction noise levels will exceed levels set by local 

ordinances, and how to mitigate such significant noise impacts.  It is not enough that the Final 

EIS concludes that construction related noise impacts will be significant.  The EIS must discuss 

those impacts and the steps that can be taken to mitigate them.  (See Robertson v. Methow Valley 

Citizens Council, 409 U.S. 332, 351-352 (1989) (―To be sure, one important ingredient of an EIS 

is the discussion of steps that can be taken to mitigate adverse environmental consequences.  The 

requirement that an EIS contain a detailed discussion of possible mitigation measures flows both 

from the language of the Act and, more expressly, from CEQ‘s implementing regulations.  

Implicit in NEPA‘s demand that an agency prepare a detailed statement on ‗any adverse 

environmental effects which cannot be avoided should the proposal be implement,‘ 42 U.S.C. s. 

4332(C)(ii), is an understanding that the EIS will discuss the extent to which adverse effects can 

be avoided. . . More generally, omission of a reasonably complete discussion of possible 

mitigation measures would undermine the ‗action-forcing‘ function of NEPA.").)   

A direct and foreseeable consequence of failing to detail the significant impacts is that the 

Final EIS does not and cannot recommend appropriate mitigation without a more detailed 

discussion concerning impacts.  For example, the Final EIS notes that haul trucks will operate in 

the evening and night-time hours and will pass through several residential areas.  (Final EIS at 3-

100, 3-104.)  Yet, the Final EIS contains no analysis of the actual noise impacts that such truck 

traffic will cause during the quiet evening and night-time hours, nor does it adequately mitigate 

such impacts.  The sole mitigation measure to address these impacts is the use of ―designated 

haul routes.‖  (Final EIS at 3-109, 3-110.)  Given that the Final EIS already has indicated that 

these haul routes will impact residential neighborhoods and uses, it does not appear possible that 

the designation of these routes would avoid or mitigate potentially significant noise impacts – 

and, in fact, the Final EIS acknowledges that there will be an adverse impact remaining after 

mitigation (Final EIS at S-37). 

As explained by the City‘s Director of Community Development in her memorandum 

(attached as Exhibit B), an adequate noise analysis must include, at a minimum, a thorough 

description of the duration and amplitude of the exposure at a particular receptor.  The evaluation 

should include the locations of sensitive receivers in the Project area, a description of existing 

ambient noise levels at these sensitive receivers, predicted noise levels during each phase of 

construction at the sensitive receivers, and a comparison of noise levels during construction to 

the existing ambient noise levels.  In addition to identifying residences, the revised document 
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must identify each motel and hotel, library, religious institution, hospital, nursing home, active 

sport area, picnic area, recreation area, playground, and park that would be potentially affected 

by Project-generated construction noise.  It should also establish appropriate significance 

thresholds to judge if the increase in noise levels would be substantial, and determine whether 

noise levels would substantially increase.  Without a thorough and project-specific evaluation of 

the construction noise environment, it is impossible to conclude with any accuracy whether 

temporary or periodic increases in ambient noise levels would be significant.  

Based on the experience of City staff, a proper analysis of noise impacts would 

demonstrate that a construction project of this magnitude will result in noise levels that far 

exceed City noise standards.  (See Exhibit B.)  A 2004 EIR that analyzed the construction of a 

hotel, public garage and gardens building that is located immediately adjacent to the proposed 

Rodeo Drive subway station site concluded that nighttime construction noise would result in 

increases of 17 dBA Leq at one residential location, 13.7 dBA Leq at another residential location 

and 12.3 dBA Leq at a third residential location.  Each of these impacts substantially exceeded 

the City‘s significance threshold of an increase in ambient noise level of 5dBA.  The City 

recently completed EIRs on two construction projects along Wilshire Boulevard less than one 

mile from the Wilshire/Rodeo Drive station and approximately two miles from the proposed 

Wilshire/La Cienega station.  In each case, the City found that construction activities would have 

a significant noise impact.  In both cases, the City Council‘s environmental findings concluded 

that exterior construction outside the hours specified in the City‘s noise ordinance (8:00 a.m. to 

6:00 p.m.) would result in a significant environmental impact due to the proximity of sensitive 

receptors.  Nighttime construction is anticipated at both stations located in Beverly Hills.  

The Final EIS also does not adequately analyze vibration impacts.  The City estimated 

that construction of a hotel and construction of a condominium building along Wilshire 

Boulevard would generate vibration levels of up to 75 velocity decibels (VdB) at one hundred 

feet from the source.  These construction activities did not involve the magnitude of excavation 

contemplated by subway station construction and tunneling.  However, even these construction 

activities exceeded the 72 VdB Federal Railroad Administration threshold for residential uses, 

even for such uses located more than 100 feet from the source.  Residential uses exist within one 

hundred and fifty feet of Wilshire Boulevard and in some instances are immediately adjacent to 

the proposed subway tunnel route, but the EIS contains no quantified analysis of the vibration 

impacts during construction to any residential or other sensitive uses in the City.  Additionally, 

one elementary school has classrooms located within approximately 150 feet of Wilshire 

Boulevard and, of course, tunneling is proposed directly beneath the Beverly Hills High School.  

To reduce these impacts, the City typically would include mitigation measures such as: 

 Prior to issuance of grading permits, the applicant shall submit a Construction 

Management Plan satisfactory to the City‘s Director of Community Development and the 

Building Official.  The Building Official shall enforce noise attenuating construction 

requirements.  The Construction Management Plan shall include, but not be limited to, 

the following: 
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o Excavation, grading, and other construction activities related to the Project shall 

be restricted to the hours of operation allowed under Section 5-1-206, Restrictions 

on Construction Activity in the City Municipal Code.  Any deviations from these 

standards shall require the written approval of the Community Development 

Director. 

o Stockpiling and vehicle staging areas shall be located as far away from occupied 

residences as possible, and screened from these uses by a solid noise attenuation 

barrier.  Noise attenuation barriers constructed to the specifications necessary to 

reduce noise levels at adjacent residential structures to no greater than 5 dBA over 

ambient at any time.   

o Solid noise attenuation barriers (temporary barriers or noise curtains) with a 

sound transmission coefficient (STC) sufficient to achieve the standard specified 

above shall be used along all the boundaries of all construction staging sites and 

station construction sites during.   

o All stationary construction equipment (e.g., air compressor, generators, etc.) shall 

be operated as far away from residential uses as possible.  If this is not possible 

the equipment shall be shielded with temporary sound barriers, sound aprons, or 

sound skins to the satisfaction of the Director of Community Development to 

achieve the standard above. 

o Haul routes for removing excavated materials from the site shall be designed to 

avoid residential areas, and areas occupied by noise sensitive receptors (e.g., 

hospitals, schools, convalescent homes, etc.). 

o Prior to the start of every school year, the applicant shall obtain a schedule of 

testing periods at Beverly Hills schools.  The applicant shall submit a construction 

schedule for review and approval by the Community Development Director and 

the Environmental Monitor that ensures that no construction activity generating 

the high noise levels is undertaken during any designated testing periods at the 

schools.  

Furthermore, the City‘s construction regulations prohibit pile driving.  This minimal 

mitigation measure to reduce noise and vibration impacts has not been incorporated into the 

Final EIS or the Project, and the City requests that this feasible mitigation measure be imposed in 

addition to each of those listed above.   

Even if these mitigation measures would not entirely reduce the Project‘s significant 

construction noise and vibration impacts, the FTA must adopt them and ensure that they are 

implemented over the lifetime of the Project.  (See section III, supra.)  
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2. The Final EIS does not contain an adequate analysis of traffic impacts 

from Project construction. 

The Final EIS also fails to adequately analyze transportation-related impacts from 

construction.  The Final EIS contains no specific discussion of how road closures will impact 

levels of service at any of the City streets to be affected.  Moreover, it fails to include traffic 

counts before and after construction begins, does not identify City streets that will be impacted 

by diverted traffic, and does not identify how such impacts will be avoided or mitigated.  Instead, 

the Final EIS indicates that any analysis of potential traffic impacts and mitigation will be 

deferred to a future date.  (Final EIS at 3-103.)  Specifically, the Final EIS indicates that such 

critical information as traffic projections, the number of haul trucks, street closures, and levels of 

service at specific intersections will be developed in the future.  (Final EIS, p. 3-103.)  All of this 

information is essential to determining the extent of the Project‘s impacts, yet the FTA 

improperly has deferred this analysis and potential mitigation to a future date.   

This deferral of analysis and mitigation is not permitted under NEPA.  NEPA is intended 

to ensure a decision-making process that will make relevant, ―high quality‖ environmental 

information ―available to public officials and citizens before decisions are made and before 

actions are taken.‖  (40 C.F.R. § 1500.1(b) (emphasis added).)  Indeed, timing is a critical 

element of the NEPA process; the United States Supreme Court has explained that NEPA 

―ensures that important effects [of a project] will not be overlooked or underestimated only to be 

discovered after resources have been committed or the die otherwise cast.‖  (Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 349 (1989), quoting Kleppe v. Sierra Club, 427 

U.S. 390, 409 (1976)).  The requirement that agencies prepare an environmental impact 

statement for major actions promotes this goal by ensuring that agencies ―will have available, 

and carefully consider, detailed information concerning significant environmental impacts,‖ and 

by giving the public ―the assurance that the agency ‗has indeed considered environmental 

concerns in its decisionmaking process,‘ and, perhaps more significantly, provid[ing] a 

springboard for public comment.‖  (Robertson, 490 U.S. at 349, quoting Baltimore Gas & Elec. 

Co. v. Natural Res. Def. Council, 462 U.S. 87, 97 (1983).)   

Although the Final EIS fails to conduct this analysis, City staff has substantial experience 

assessing the traffic-related impacts of construction.  Based on this experience, and as discussed 

in the attached memorandum from the City‘s Traffic Engineer (Exhibit C), the City has 

determined that a project of this magnitude clearly will have significant queuing impacts on 

arterial streets that will, in turn, also result in significant impacts on residential streets.  The 

impacts on residential streets have been completely ignored in the Final EIS.  

3. The Final EIS does not include an adequate analysis of air quality 

impacts from Project construction. 

As discussed above, the switch from phased to concurrent construction will result in 

significant new air quality impacts that were not disclosed in the Draft EIS.  Construction of the 
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Project also will result in significant, local air quality impacts that have not been disclosed, 

analyzed, or mitigated in the Final EIS.  It is not enough that the Final EIS discloses that air 

pollution emissions from the Project as a whole will be significant under the concurrent 

construction scenario (and will be significant for emissions of nitrogen oxides under the phased 

construction scenario.)  Since some air pollutants have particularly localized impacts, the Final 

EIS must also evaluate the impacts of air pollutants related to construction on locally affected 

populations.   

Among other deficiencies, the Final EIS fails to assess the local air pollution emissions 

associated with intense, street-level construction, such as that associated with the Wilshire/La 

Cienega station.  This failure is particularly serious with respect to the emission of toxic air 

contaminants, diesel particulates, and carbon monoxide – all of which are pollutants that will 

impact the health of nearby residents and other sensitive receptors, such as students.  

For example, the Final EIS contains no discussion of the health impacts of PM 2.5, a 

particulate pollutant associated with the use of diesel fuel.  The serious health risks associated 

with PM2.5 exposure are well-documented.  In its final rule designating attainment and non-

attainment of PM2.5 standards, the U.S. EPA noted the ―significant relationship between PM2.5 

levels and premature mortality, aggravation of respiratory and cardiovascular disease . . . , lung 

disease, decreased lung function, asthma attacks, and certain cardiovascular problems such as 

heart attacks and cardiac arrhythmia,‖ particularly among ―older adults, people with heart and 

lung disease, and children.‖  (See Air Quality Designations and Classifications for the Fine 

Particles (PM2.5) National Ambient Air Quality Standards, 70 Fed. Reg. 944, 945 (Jan. 5, 2005) 

[Vol. 2, Ex. 28-e]). 

Similarly, emissions from construction equipment and vehicles generally contain toxic air 

contaminants that are a significant threat to public health.   Toxic air contaminants are associated 

with increased risk of asthma, cancer, and respiratory irritation and illness.  (South Coast Air 

Quality Management District, Air Quality Issues in School Site Selection.)  Air Districts 

currently recommend that lead agencies assess the public health impacts associated with toxic air 

contaminants for sensitive receptors that are located within 1,000 feet of a source of such 

contaminants.  (Id. at p. ES-4.)  There are hundreds of residences, several hotels, and one 

elementary school within 1,000 feet of station construction proposed for Beverly Hills.  Yet, the 

Final EIS contains no discussion of these impacts or affected uses near construction zones.  As a 

result, the Final EIS has failed to analyze a potentially significant impact of the Project itself, as 

well as cumulative air quality and health impacts that would result when the emissions from such 

a long-term and substantial construction project are added to already significant sources of 

pollutants, such as traffic along Wilshire Boulevard.   

Not only did the EIS fail to address potential health impacts to these sensitive receptors, it 

also failed to address the additional impacts associated with the decision to modify the Rodeo 

Station configuration by adding a double crossover to the east end of that station to ―optimize 

operations.‖  This change in the Project brings the station construction within 1000 feet of 
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Beverly Vista elementary school.  Therefore, the FTA must revise the EIS to address increased 

health risk associated with construction and the revised EIS must be recirculated for public 

review.  

The City‘s experience with environmental review of construction projects demonstrates 

that, if the FTA were to conduct the environmental review required here, the level of 

construction proposed will result in significant health and air quality impacts in addition to the 

one disclosed.  As noted in the attached memorandum from the City‘s Director of Community 

Development (see Exhibit B), less significant construction projects within the City, located on or 

adjacent to Wilshire Boulevard, have generated significant construction related air quality 

impacts.  Typical mitigation measure to address such projects (although not necessarily to a level 

of insignificance include:  

1. The construction area and vicinity shall be swept (preferably with water sweepers) and 

watered at least twice daily. Site-wetting shall occur with sufficient frequency to maintain 

10 percent surface soil moisture content throughout all earth-moving activities. At least 

80 percent of all inactive disturbed surface areas shall be watered on a daily basis when 

there is evidence of wind-driven fugitive dust. 

2. All unpaved roads, parking and staging areas shall be watered at least once every two 

hours during active operations. 

3. Site access points shall be swept or washed within thirty minutes of visible dirt 

deposition. 

4. On-site stockpiles of debris or dirt shall be covered or watered at least twice daily. 

5. All haul trucks hauling soil, sand and other loose materials shall either be covered or 

maintain two feet of freeboard. 

6. All haul trucks shall have a capacity of no less than twelve and three-quarter (12.75) 

cubic yards. 

7. Operations on any unpaved surfaces shall be suspended when winds exceed 25 miles per 

hour. 

8. On-site-traffic speeds on unpaved areas-shall be-limited-to 15 miles per hour. 

9. Operations on any unpaved surfaces shall be suspended during first and second stage 

smog alerts.   

10. All construction equipment shall be tuned as often as necessary to ensure its cleanest and 

most efficient operation.  
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11. Prior to leaving the site, the undercarriages of hauling trucks leaving the site shall be 

cleaned (e.g. washed down), and all soil loads shall be covered to prevent the spillover of 

materials from the construction site onto the adjacent streets. 

12. The contractor shall prepare a Construction Traffic Emission Management Plan 

satisfactory to the City of Beverly Hills to minimize emissions from vehicles including, 

but not limited to, scheduling truck deliveries to avoid peak hour traffic conditions, 

consolidating truck deliveries, and prohibiting truck idling in excess of five minutes. 

13. The contractor shall ensure that the use of all construction equipment is suspended during 

first-stage smog alerts. 

14. The contractor shall use electricity or alternate fuels for on-site mobile equipment instead 

of diesel equipment. 

15. The contractor shall use electric welders to avoid emissions from gas or diesel welders. 

16. The contractor shall use electricity or alternative fuels rather than diesel-powered or 

gasoline-powered generators. 

17. The contractor shall install wind monitoring equipment on each construction site, and 

suspend grading activities when wind speeds exceed 25 mph per Southern California Air 

Quality Management District (SCAQMD) guidelines. 

18. The contractor shall water storage piles by hand or apply cover when wind events are 

declared (wind speeds in excess of 25 miles per hour). 

19. The contractor shall replace ground cover in disturbed areas as quickly as possible. 

20. MTA shall retain a third-party air quality consultant to conduct continuous monitoring of 

the PM10 (dust) concentrations during the project demolition, excavation and grading 

phases of project construction to determine compliance with applicable air quality 

standards and regulations. Monitoring shall be accomplished using Dustrak
TM

 aerosol 

monitors or other similar monitoring networks and shall meet the following requirements: 

• The third-party consultant shall be approved by the City of Beverly Hills‘ 

Director of Community Development and the Beverly Hills Unified 

School District. 

• Costs for the monitoring network and tests by the third-party consultant 

shall be borne by MTA. 

• Monitors shall be located in such a manner that appropriate upwind 

(background) and two downwind locations from the project are selected. 
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The locations shall be selected in order to monitor the project's 

contribution to ambient PM10 concentrations and to minimize the 

influence of dust contributions from outside sources. One downwind 

monitoring station shall be located at or near each construction site in the 

City and a second downwind monitor shall be located in an area beyond 

the construction area boundary where the general public could be present 

for a period of more than one hour. The upwind and downwind directions 

shall be based on the prevailing daytime wind direction in the vicinity of 

the project site. All locations in the City of Beverly Hills shall be approved 

by the third-party air quality consultant and the City of Beverly Hills‘ 

Community Development Director. 

• The monitoring network shall include at least one anemometer to measure 

wind speeds and directions. 

• Each monitoring station shall be secured in such a manner to prevent 

access and tampering by unauthorized persons and to prevent damage to 

the equipment. 

• Each monitoring station shall be sited in a location with access to 

necessary infrastructure (e.g., electricity needs, foundation requirements, 

internet connectivity). 

• Monitors shall be calibrated using collocated filter-based samplers (Mini-

Vol or other similar equipment). The third-party consultant shall calibrate 

the Distract monitors as needed to ensure that data is within acceptable 

margins of error as determined by manufacturer's specifications. 

• The 5-hour rolling average dust concentration threshold is equal to the 

threshold specified in SCAQMD Rule 403 (50 micrograms per cubic 

meter) as determined by the difference between the upwind and downwind 

stations. The 1-hour average dust concentration threshold shall be set at a 

level of 150 micrograms per cubic meter to provide sufficient warning for 

on-site construction managers or supervisors to implement corrective 

measures. An exceedance of the 1-hour threshold shall not be deemed as a 

violation of any air quality standard or regulation. 

• Monitoring shall be continuous and provide data at 5-minute intervals. 

The data shall report rolling 5-hour and rolling 1-hour average PM10 

concentrations. Monitoring shall be active on any day that construction 

activity occurs during the demolition, excavation, and Grading phases of 

project construction. Data shall be made available to the third-party 

consultant, the City of Beverly Hills, MTA, and the contractor on a 
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secured internet website. The general public shall have access to 5-hour 

rolling average PM10 concentrations on a publicly accessible web-site. 

• Monitors shall be equipped with a visual alarm (strobe light or similar) 

that shall notify appropriate on-site construction managers or supervisors 

if established thresholds are exceeded. Additionally, an email shall be sent 

to appropriate on-site construction managers or supervisors if specified 

PM10 thresholds are exceeded. 

• All corrective measures, as necessary to reduce emissions to acceptable 

levels, shall be implemented immediately. If immediate implementation of 

a specific -corrective measure will result in the creation of a hazardous 

situation, as determined by the Environmental Monitor, construction 

activity shall be allowed to continue for a reasonable period of time, as 

determined by the Environmental Monitor, until such time that it is safe to 

implement that corrective measure. Corrective measures shall be 

documented by the construction contractor in a log book accessible to the 

third-party air quality consultant, the City of Beverly Hills and MTA. 

Records shall be maintained of the specific action taken, the time and date 

the corrective action was taken, and written verification by the appropriate 

on-site construction manager or supervisor that the corrective action was 

taken. 

• MTA and the contractor shall develop a corrective action plan. The plan 

shall be prepared and finalized prior to the commencement of project 

demolition. The plan shall indicate steps to safely and adequately reduce 

on-site dust emissions. The plan shall contain a list of possible corrective 

measures. The measures shall include, but at not limited to, application of 

water or other soil stabilizers, temporary reduction in on-site vehicle 

speed, temporary reduction in construction activity, suspension of 

construction activity and other appropriate measures. MTA and contractor 

shall obtain approval of the plan from the City of Beverly Hills 

Community Development Director prior to commencing demolition. The 

project applicant and/or contractor shall comply with SCAQMD Rule 403 

by ensuring visible dust emissions from the project site do not go beyond 

the construction site. 

21. The contractor shall designate a person located on-site who is trained and certified by the 

California Air Resources Board to conduct visible emissions evaluations (VEE). The 

designated person shall ensure compliance with SCAQMD Rule 403 by observing for 

visible dust emissions beyond the property line during daytime working hours. 

Observations shall be conducted in accordance with U.S. Environmental Protection 

Agency Method 9 (Title 40, Code of Federal Regulation, Part 60, Appendix A).  
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4. The Final EIS’s discussion of the length of potential construction and 

its impacts on local communities is confusing and inconsistent. 

The Final EIS indicates that the time period for street closures will be 85 to 140 days for 

installation of decking and another 85 to 140 days for removal of decking.  (Final EIS, table 3-

19.)  The shorter period is provided for installing half of the decking at a time.  On page 3-94, the 

time period given for decking installation and or removal is 2 to 3 months.  At a briefing for 

elected officials, MTA responded to questions from Beverly Hills‘ representatives regarding the 

installation of decking and indicated that the street closures would occur over weekends only, 

beginning Friday evenings and reopening early Monday mornings before peak traffic periods.  

Using 24 hour days and estimating weekend closures to represent 2.5 days, and based upon the 

EIS‘s assumptions about the time required for construction, this would require 56 weekends to 

complete the 140 days of closure needed for installation of decking.  MTA officials at the 

briefing also stated that about 40 feet of decking could be installed per weekend, which would 

translate to 25 weekends per 1000 feet of station decking area.  

Appendix E of the Final EIS Construction Methods further details the process.  It 

identifies partial street closures necessary for the installation of piles and shoring of 20 to 70 

days, and further details the need for street closure for installation of decking.  In the appendix 

on page E-11, the weekend closure period is described as a 56 hour period in which 42 feet of 

decking could be installed, resulting in 24 weekends of closures.  This is nearly 6 months of 

impact on key retailers and hotels, which represent two key sources of revenue to the City.  

Significant impacts of this nature are expected to compromise the City‘s ability to serve the 

project‘s needs while still maintaining its commitment to fully serve its residents. 

At the least, these sections are inadequate and confusing and do not permit the public or 

the decisionmakers to understand or estimate the full impact of temporary road closures.  If the 

upper end of the estimates is accurate, the Project would result in 25 to 56 weekends of closure.  

The economic impacts on retailers and hotels in the Rodeo area would be significant and have 

not been identified or mitigated in the document.  As detailed in the report of Allan D. Kotin & 

Associates and Economic Planning Systems (attached as Exhibit E), these construction related 

impacts will be substantial, but have been grossly understated in the Final EIS.  For example, 

while the Final EIS suggests that only 35 jobs and $426,000 in annual property taxes will be lost, 

the actual expected losses are estimated in the range of $1.9 million to $6.1 million, representing 

between 1.6% and 3.8 of the City‘s total annual General Fund budget.  This represents a 

significantly greater impact than has been disclosed in Final EIS, and for which no mitigation 

exists.  This impact is sufficiently significant that it is expected to result in physical impacts as 

described in the attached memorandum from the City‘s Director of Community Development, 

Susan Healy Keene (Exhibit D). 
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5. The Final EIS Does Not Adequately Analyze Social and Economic 

Impacts Resulting from Construction. 

The Final EIS is also deficient in its analysis of economic and social impacts resulting 

from construction in Beverly Hills.  Construction for the Project will result in street closures, 

noise impacts, impacts to pedestrian circulation, and aesthetic impacts for the better part of a 

decade.  These substantial physical impacts will, in turn, adversely affect the City on multiple 

levels, including the loss of revenue, impacts to business, and loss of City revenue.  For example, 

the level of construction contemplated admittedly will create dust, noise, and other nuisance 

effects that will discourage visitors to what is now a vibrant, luxury retail and tourist destination.   

The Final EIS, however, concludes that this will result in a loss of only $426,000 per year to the 

City.   

The Final EIS severely underestimates the Project‘s negative economic impacts.  The 

economic analysis in the Final EIS is flawed because it:  (1) improperly inflates the baseline 

area, thereby artificially decreasing the impacts felt nearest to the station locations; (2) 

improperly analyzes adverse impacts only on those parcels that MTA will acquire, which 

account for only a small portion of the land that will be impacted by construction; and (3) 

entirely ignores adverse impacts on business tax revenue, sales tax revenue, and transient 

occupancy tax – all of which are crucial contributors to the City‘s General Fund.  As a result of 

these deficiencies, the Final EIS woefully underestimates the negative economic impacts to the 

City.  As shown in the economic report prepared for the City and referenced above (see Exhibit 

E), the actual anticipated negative impact on the City due to construction will be in the range of 

$1.9 million to $6.1 million, which is between 1.6% and 3.8% of the City‘s annual General Fund 

budget.  These significant reductions in the City‘s General Fund will adversely affect the City‘s 

ability to provide needed public services.  Such economic impacts are relevant under NEPA.  

"The fact that social or economic impacts alone are not enough to trigger the application of 

NEPA does not mean that such impacts are completely irrelevant. Many cases have recognized 

that when a federal action does have a significant environmental impact, social and economic 

impacts must also be considered in evaluating the action."  (National Ass'n of Government 

Employees v. Rumsfeld, 418 F. Supp. 1302, 1306 (E.D. Pa. 1976).)  The Final EIS, however, fails 

to adequately describe or mitigate these impacts.   

 

6. The Final EIS fails to adequately mitigate significant aesthetic 

impacts.   

As detailed above, construction within Beverly Hills will last for the better part of a 

decade.  The presence of heavy machinery, trucks, open streets, traffic detours, and noise barriers 

will have significant aesthetic impacts.   

Significant visual impacts caused by construction equipment and staging are identified, 

but are determined to be mitigable through only four simple mitigation measures.  However, 
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there are construction and staging areas located in highly aesthetic areas of Beverly Hills, and 

also adjacent to sensitive uses such as residential uses, luxury hotels and retail.  As discussed in 

the memorandum from the City‘s Community Development Director (Exhibit B), City staff 

believes that the identified mitigation measures are insufficient to mitigate the impact.  

Additional mitigation is recommended, including substantial landscaping, fencing, and possible 

enclosed structures reviewed by the Architectural Commission.  These are visual impacts that 

will occur for approximately a decade (much longer than a typical 18-24 month project), and 

these cannot be easily mitigated as identified in the Final EIS.  The City believes that the 

following mitigation measures must be included: 

 

1. Construct shell buildings to enclose construction lay down areas. 

 

2. Incorporate aesthetic design features and landscaping into screening design for lay down 

areas. 

 

3. Provide graffiti coating on all exterior finishes of screen walls/structures. 

 

4. Maintain lay down areas and construction sites in a clean and organized manner.  

Remove excess/unused construction materials from site as soon as it is determined that 

they are not needed. 

 

5. Maintain screen walls/structures and landscaping in good condition throughout the 

duration of the Project. 

 

7. The Final EIS fails to acknowledge potentially significant impacts to 

paleontological resources. 

The Final EIS acknowledges that paleontological resources may be encountered during 

construction, but that they will be reduced below a level of significance with mitigation.  (Final 

EIS at 4-323.)  This mitigation, which relies heavily on the development of a mitigation and 

monitoring report, is improperly deferred.  Moreover, the conclusion that impacts can be 

mitigated is inconsistent with the statement elsewhere in the Final EIS that ―mitigation for tunnel 

interiors is infeasible since the modern tunneling machines to be employed simultaneously drill 

and exude cement for tunnel walls.‖  (Final EIS at 4-316.)  Given this admission, the Final EIS 

cannot conclude that impacts to paleontological resources have been mitigated below a level of 

significance. 

In a related failing, the Final EIS also fails to evaluate the impacts associated with the 

mitigation proposed to address potential impacts to paleontological resources.  Specifically, the 

Final EIS indicates that it may be necessary to employ raised decking to allow for investigation 

and protection of paleontological resources.  (Final EIS, Appendix E, p. E-9.)  This decking 

system would be elevated above street level and would require ramps to allow traffic to 
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transition to and from decking, but the Final EIS includes no discussion of the traffic, circulation, 

access or safety impacts such a grade separation would create.  Moreover, these adverse impacts 

would be in addition to and compound the adverse impacts the Final EIR admits will already 

occur during construction as a result of the reduced traffic lanes and temporary street closures 

required by Project construction.  (See Final EIS at S-38.) 

8. The Final EIS fails to analyze impacts related to the use of specific 

construction techniques. 

The Final EIS also fails to adequately describe or analyze impacts related to specific 

construction techniques and issues that are contemplated by MTA.  For example, Appendix E to 

the Final EIS indicates that the tunnel boring machine will be dismantled and retrieved two times 

at the Wilshire/La Cienega station: once upon arrival from Wilshire/La Brea and once upon 

arrival from Century City.  (Final EIS, Appendix E, p. E-21.)   However, the Final EIS includes 

no discussion of the method of such dismantling and its environmental impacts.   

Appendix E also indicates that if tie-backs are encountered during construction, the 

construction method may have to change to the cut-and-cover method in the tie-back zone.  This 

change in construction method will result in substantially increased environmental impacts that 

are not addressed in the Final EIS for roadway segments, as opposed to station locations.  (Final 

EIS, Appendix E, p. E-26.) 

Finally, with respect underground station construction, Appendix E of the Final EIS 

states that at some locations along Wilshire Boulevard the groundwater is near the surface and 

potentially under artesian pressure; however the Final EIS is silent on the environmental impacts 

associated with groundwater that is under artesian pressure, and how and whether these impacts 

must be addressed during construction.  (Final EIS, Appendix E, p. E-14.) 

B. The Final EIS Does Not Adequately Analyze Traffic Impacts Associated with 

Project Operation. 

The Final EIS also fails to adequately address the impacts of the Project on traffic and 

circulation in areas where stations will be located.  Most significantly, no parking is provided for 

the Wilshire/La Cienega station.  The Final EIS simply assumes, without supporting evidence, 

that parking impacts will not be significant if there is no unrestricted parking in the vicinity of 

the station (Final EIS at 3-67).  However, based on the City's experience, the unavailability of 

parking will result in traffic impacts.  Specifically, cars slowing to pick up and drop off 

passengers along La Cienega in front of the station will interfere with the flow of traffic and 

result in an adverse impact on traffic and circulation.  However, there is no discussion of this 

potential impact or methods to mitigate it, such as the funding of additional traffic enforcement 

personnel.   
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V. The Final EIS Does Not Propose Adequate Mitigation Measures 

An EIS must identify feasible mitigation measures to mitigate significant environmental 

impacts.  "An agency must discuss mitigation measures 'in sufficient detail to ensure that 

environmental consequences have been evaluated.  A mere listing is insufficient.'  Doing so 

helps to ensure that the agency has taken a 'hard look' at the environmental consequences of its 

proposed action."  (Westlands Water Dist. v. U.S. Dep't of the Interior, 376 F.3d 853, 872 (9th 

Cir. 2004).) 

The Final EIS fails to discuss sufficiently concrete actions to reduce identified significant 

impacts.  For example, the Final EIS finds that the loss of the Ace Gallery will not be a 

significant impact because the Gallery will be relocated and the building is subject to photo 

documentation.  (Final EIS, Mitigation Measure HR-2.)  The loss of this historic resource, 

however, will be permanent and photo documentation will not avoid that loss or reduce it below 

a level of significance.  

In addition, Final EIS routinely improperly defers the identification and adoption of 

mitigation measures for significant Project impacts, including the following:   

 

 Reliance on the development in the future of a memorandum of 

understanding with a museum regarding the proper treatment of resources 

from asphaltic deposits to mitigate significant paleontological impacts, 

whose requirements and performance standards have not been set or 

disclosed (Final EIS at 4-319, 4-326, Measure PA-1). 

 The preparation of future development of a Noise Control and Mitigation 

Plan to mitigate significant construction noise impacts again without 

having established appropriate standards. (Final EIS at 4-360, Measure 

CON-23). 

 The preparation of additional geotechnical exploration and surveys to 

determine the existing setting, determine the Project's actual impacts and 

then address those seismic and subsidence impacts with as yet undisclosed 

mitigation measures that may or may not reduce the level of those 

impacts.  (Final EIS at 4-370, Measures CON-48, -49). 

 Reliance on the future analysis of traffic impacts to streets and 

intersections due to construction activities and the future development of 

mitigation, such as designated haul routes, traffic control plans, 

transportation management plans, and parking management plans, to 

reduce significant traffic, circulation and access impacts.  (Final EIS, p. 3-

109-3-110,TCON Measures 1, 2, 5, 7.) 
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Finally, as noted above, the Final EIS's analysis of numerous topical areas is flawed.  

Even though its flawed analysis fails to fully disclose the impacts of the Project, the Final EIS 

still concludes that the Project will result in a number of adverse impacts after mitigation.  The 

proposed finding in Section 10.11 of the proposed Findings of Facts and Statement of Overriding 

Considerations fails to take into account the additional feasible mitigation measures that must be 

discussed and considered before proceeding to approve the project.  

As part of Exhibit B, the City has provided a list of feasible mitigation measures that are 

the same as or similar to measures previously imposed by the City of Beverly Hills, the Beverly 

Hills Unified School District, or both.  The FTA must adopt mitigation measures that are 

substantially the same as those mitigation measures. 

 

VI. The Final EIS Fails To Adequately Respond to Comments. 

Agencies are directed under NEPA to, inter alia, ―[e]ncourage and facilitate public 

involvement in decisions which affect the quality of the human environment.‖  (40 C.F.R. 

§ 1500.2(d)).  "CEQ regulations require a federal agency preparing a FEIS to 'assess and 

consider comments both individually and collectively, and [ ] respond' to those comments in the 

FEIS.  40 C.F.R. § 1503.4."  (Sierra Club v. United States Dep't of Transportation, 310 F. Supp. 

2d 1168, 1194 (D. Nev. 2004).) 

The Final EIS fails to fully respond to comments on the Draft EIS.  For example, the 

Final EIS's responses to the City‘s concerns regarding construction phasing (Comments 824-26 

through 824-31) do not actually address the issues that have been raised.  Instead, the Final EIS 

improperly defers any discussion of mitigation regarding construction impacts and simply 

promises that ―Continued coordination with the City of Beverly Hills will take place throughout 

the design process.‖  This response is insufficient, both substantively and as a response to the 

City‘s comments. 

As another example, the City expressly requested in its comments that MTA ―confirm 

that the analyses and conclusions presented in the Final Noise and Vibration Technical Report 

(page 6.2) are consistent with the City of Beverly Hills General Plan standards.‖  (Comment 824-

38.)  In response, the Final EIS states that ―The criterion used to assess these potential impacts 

was defined by the Federal Transit Administration.  The FTA noise criteria and mitigation 

measures are generally consistent with the Beverly Hills General Plan standards.‖  (Response to 

Comment 824-38.)  This vague response does not adequately answer the City‘s question. 

VII. Conclusion 

The public, and the decisionmakers, have been deprived of a full and fair opportunity to 

understand, analyze, and comment upon the Project that FTA is poised to approve.  The City 

requests that FTA fully comply with both the letter and the spirit of NEPA by supplementing the 
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Final EIS to fully analyze all Project impacts, and then recirculating the supplemented Final EIS 

for public comment. 

Very truly yours, 

 

GILCHRIST & RUTTER 

Professional Corporation 

 

 
 

Robert I. McMurry 

Of the Firm 
RIM:dj 
Enclosures 

 

cc: Mr. David Mieger via email 

Mr. Raymond Sukys via email 

Mr. Dorval R. Carter, Jr. via email and fedex 
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T 202.344.4000 F 202.344.8300 wwwVenable.com

Margaret Strand

T 202.344.4699

F 202.344.8300
MStrand(êVenable.com

May 22, 2012

Via Electronic and Overnight Delivery

Mr. Raymond Tells
Senior Transportation Program Specialist
United States Deparment of Transportation
Federal Transit Administration
Region ix

888 South Figueroa, Suite 1850
Los Angeles, CA 90017

Re: Westside Subway Extension Project - Comments on FEIS/FEIR

Dear Mr. Tells:

We represent the Beverly Hils Unified School District ("BHUSD") with regard to issues
relating to the Westside Subway Extension Project ("Project") proposed by the Los Angeles
County Metropolitan Transportation Authority ("Metro") in conjunction with the Federal Transit
Administration ("FT A"). 1 BHUSD respectfully submits the following comments on the Final
Environmental Impact ReportFinal Environmental Impact Study ("FEIS") for the Project. For
the reasons set forth below, we do not believe that the FEIS complies with the requirements of
the National Environmental Policy Act, 42 U.S.C. § 4321, et seq. ("NEPA"). We urge FTA to
prepare and release a supplemental environmental impact statement and provide an adequate

opportunity for meaningful public comment on the wide range of data that has only recently been
made available to the public, yet which is critical to the evaluation of the Project's environmental
impacts.

Deficiencies II the NEP A process for the Project, including the FEIS, include the
following:

· The FEIS selects an alternative location for the Centu City station (Constellation
Boulevard) that was only superficially analyzed in the draft environmental impact

statement ("DEIS"); the DEIS did not include adequate seismic testing of a potential
subway station at Constellation Boulevard, nor did it contain sufficient information to
alìow informed public comment on the aiternative that was uitimateiy seiected.

1 Thoughout these comments, unless otherwise specified, Metro and FT A are referred to collectively as "the

Agencies."
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. Metro and PTA declined to review, make available for public comment, or adequately
address in the PElS significant technical information bearing directly on the relative
environmental impacts of the proposed Santa Monica Boulevard and Constellation
Boulevard station locations.

. The FEIS contains a multtude of new information demonstrating that the Project's
environmental impacts wil be significantly greater than contemplated in the DEIS; there
has been no adequate opportunity for public review and comment of this new
information.

· The FEIS provides insufficient information and analysis regarding a range of impacts
associated with the Project, including impacts of the newly relocated terminus of Phase I
for the project (now identified as the La Cienega station) as well as construction-related
noise, air, traffc, and paleontological impacts.

· The FEIS contains significant and voluminous information regarding the Agencies'
decision to relocate the Century City station from the previously preferred location of
Santa Monica Boulevard to Constellation Boulevard. This information was not made
available for public review and comment prior to issuance of the PElS.

These and other issues are discussed below.

i. Objectives and Requirements of the National Environmental Policy Act

Under NEPA, PTA was obligated to "study, develop, and describe appropriate
alternatives to recommended courses of action." 42 U.S.C. § 4332(E). PTA was also required to
include in the PElS a "detailed statement" on alternatives to the proposed action. !d. at
§ 4332(C)(iii). The Cour of Appeals for the Ninth Circuit has held that this requirement to fully
and objectively evaluate appropriate alternatives is "the 'heart' of the EIS," and that agencies
must produce an EIS that '" (r)igorously explorers) and objectively evaluate(s) all reasonable
alternatives' so that the agency can 'sharply defin(e) the issues and provid(e) a clear basis for
choice among options by the decisionmaker and the public. '" Kootenai Tribe of Idaho v.
Veneman, 313 P.3d 1094, i 120 (9th Cir. 2002), citing 40 C.P.R. § 1502.14; see also Oregon Nat.
Desert v. Bureau of Land Management, 625 P.3d 1092, 1100 (9th Cir. 2010) ("As the EIS is
intended to be used to guide decisionmaking, the alternatives analysis is naturally the hear of the
environmental impact statement" (internal quotations omitted)). Purher, "(t)he existence of a
viable but unexplored alternative renders an environmental impact statement inadequate."

Oregon Natural Desert, 625 P.3d at 1100, citing Westlands Water Dist. V. Us. Dep't of Interior,
376 P.3d 853, 868 (9th Cir. 2004).

NEP A does not dictate a certain outcome but rather is intended to ensure a decision-
making process that wil make relevant, "high quality" environmental information "available to
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public officials and citizens before decisions are made and before actions are taken." 40 C.P.R.
§ 1500.1 (b) (emphasis added). Indeed, timing is a critical element of the NEP A process; the
United States Supreme Cour has explained that NEP A "ensures that important effects (of a
project) wil not be overlooked or underestimated only to be discovered after resources have

been committed or the die otherwse cast." Robertson v. Methow Valley Citizens Council, 490
U.S. 332, 349 (1989), quoting Kleppe v. Sierra Club, 427 U.S. 390, 409 (1976). The
requirement that agencies prepare an environmental impact statement for major actions promotes
this goal by ensuring that agencies "wil have available, and carefully consider, detailed
information concerning significant environmental impacts," and by giving the public "the

assurance that the agency 'has indeed considered environmental concerns in its decisionmaking
process,' and, perhaps more significantly, provid(ing) a springboard for public comment."
Robertson, 490 U.S. at 349, quoting Baltimore Gas & Elec. Co. v. Natural Res. De! Council,
462 U.S. 87,97 (1983).

The NEPA regulations acknowledge that "(a)ccurate scientific analysis ... and public
scrutiny are essential to implementing NEPA." 40 C.P.R. § 1500.1(b). Agencies are directed
under NEP A to, inter alia, "( e )ncourage and facilitate public involvement in decisions which
affect the quality of the human environment." !d. at § 1500.2(d). An agency preparing an
environmental impact statement must discuss the environmental impacts of the proposed action
and its alternatives, including issues related to "urban quality, historic and cultural resources, and
the design of the built environment." Id. at § 1502.16(g). The PTA-PHWAjoint regulations to
implement NEPA, set forth at 23 C.P.R. Par 771 and intended to complement the regulations of
the Council on Environmental Quality ("CEQ"), provide that the agency should evaluate
alternatives and make decisions "in the best overall public interest based upon a balanced
consideration of the need for safe and efficient transportation; of the social, economic, and
environmental impacts of the proposed transportation improvement; and of national, State, and
local environmental protection goals." 23 C.P.R. § 77L.105(b). Ultimately, an agency is free to
determine that other values outweigh the environmental costs of a proposed action, provided "the
adverse environmental effects of the proposed action are adequately identified and evaluated" by
the agency. Sierra Forest Legacy v. Us. Dept. of Agric., 646 P.3d 1161, 1177 (9th Cir. 2011),
quoting Robertson, 490 U.S. at 350.

The NEP A regulations fuher require that agencies "make every effort to disclose and
discuss at appropriate points in the draft statement all major points of view on the environmental
impacts of the alternatives including the proposed action." 40 C.P.R. at § 1502.9(a). Purther,
agencies must discuss "at appropriate points in the (PElS) any responsible opposing view which
was not adequately discussed in the draft statement and shall indicate the agency's response to
the issues raised." Id. at § 1502.9(b).
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NEP A also takes into account the need to respond to new and changing information.
Agencies must prepare a supplemental draft or final environmental impact statement ("SDElS"
and "SPEIS," respectively) if: (i) the agency makes substantial changes in the proposed action
that are relevant to environmental concerns, or (ii) there are significant2 new circumstances or
information relevant to environmental concerns and bearing on the proposed action or its
impacts. Id. at § 1502.9(c)(1). Supplementation is necessary if "there remains 'major Pederal

action' to occur." Norton v. Southern Utah Wilderness Allance, 542 U.S. 55, 156 (2004),

quoting Marsh v. Oregon Nat. Res. Council, 490 U.S. 360,374 (1989).

Agencies also have the option to prepare an SDEIS or SPEIS "when the agency
determines that the puroses of (NEPA) wil be fuhered by doing so." 40 C.P.R. at
§ 1502.9(c)(2). In addition, in preparing an PElS, an agency must '''discuss at appropriate points
. .. any responsible opposing view which was not adequately addressed in the draft statement and
(must) indicate the agency's response to the issue raised.'" Sierra Forest Legacy, 646 P.3d at
1182, quoting Robertson, 490 U.S. at 350 n. 13.

It is important to note that agencies must undertake the requirements of NEP A in good
faith, including taking an objective "hard look" at the environmental consequences of a proposed
action and reasonable alternatives. See Robertson, 490 U.S. at 350, quoting Kleppe, 427 U.S. at
410 n. 21; see also Metcalfv. Daley, 214 P.3d 1135, 1142 (9th Cir. 2000) (an agency's "hard
look" must be "taken objectively and in good faith, not as an exercise in form over substance,

2 The CEQ regulations define "significantly" in terms of 
both context and intensity:

(a) Context. This means that the significance of an action must be analyzed in several contexts such
as society as a whole (human, national), the affected region, the affected interests, and the locality.
Significance varies with the setting of the proposed action. For instance, in the case of a site-specific
action, significance would usually depend upon the effects in the locale rather than in the world as a
whole. Both short- and long-term effects are relevant.

(b) Intensity. This refers to the severity of impact. Responsible offcials must bear in mind that more
than one agency may make decisions about partial aspects of a major action. The following should be
considered in evaluating intensity: ...

(2) The degree to which the proposed action affects public health or safety.
(3) Unique characteristics of the geographic area such as proximity to historic or cultural

resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical areas.
(4) The degree to which the effects on the quality of the human environment are likely to be highly

controversiaL.

(5) The degree to which the possible effects on the human environment are highly uncertain or
involve unique or unkown risks.

(8) The degree to which the action may adversely affect districts, sites, highways, strctures, or
objects listed in or eligible for listing in the National Register of Historic Places or may cause loss or
destrction of significant scientific, cultural, or historical resources. ...

(l0) Whether the action threatens a violation of Federal, State, or local law or requirements
imposed for the protection of the environment. 40.C.F.R. at § 1508.27.
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and not as a subterfuge designed to rationalize a decision already made"); Morongo Band of
Mission Indians v. Federal Aviation Admin., 161 F.3d 569, 575 (9th Cir. 1998). The NEPA
regulations and related guidance materials make clear that agencies must not prejudge the
outcome of an environmental review; 40 C.P.R. § 1502.5 requires an agency to prepare an EIS
"so that it can serve practically as an important contribution to the decision-making process and
wil not be used to rationalize or justify decisions already made." A guidance document from the
CEQ fuher clarifies that although "an agency's preferred alternative is identified by the EIS
preparer in the ElS, the statement must be objectively prepared and not slanted to support the
choice of the agency's preferred alternative over the other reasonable and feasible alternatives."
Questions and Answers About the NEPA Regulations ("Port Questions"), 46 Ped. Reg. 18026
(Mar. 23, 1981). The Cour of Appeals for the Ninth Circuit has held that "the procedures
prescribed both in NEP A and the implementing regulations are to be strictly interpreted 'to the
fullest extent possible' in accord with the policies embedded in the Act," and that "'grudging,
pro forma compliance (with NEP A) wil not do. '" Center for Biological Diversity v. Us. Forest
Serv., 349 P.3d 1157, 1166 (9th Cir. 2003), quoting CaL. v. Block, 690 P.2d 753, 769 (9th Cir.
1982).

II. The Westside Subway Extension DEIS, Comment Period, and Subsequent Studies

The PElS is deficient and should be supplemented for various reasons associated with the
station selection at Century City. Pundamentally, the Agencies ignored relevant information and
failed to provide adequate public notice and comment on the information pertinent to the station
selection.

For years, all indications from the Agencies were that the proposed Century City subway
station would be located somewhere along Santa Monica Boulevard. The data contained in the
DEIS, when considered by any objective measure, supports the selection of a Santa Monica
Boulevard station location over that of a Constellation Boulevard location. This comparison is
based on evaluating the criteria considered most relevant to PTA, including:

. Capital cost - The DEIS estimates that a Constellation Boulevard station alignment is at

least $60,000,000 - and likely much more than that - more expensive than a Santa
Monica Boulevard alignment, in part due to the need for a longer, deeper subway route
and the necessary acquisition of additional personal property.3

3 Metro's decision to ignore these additional costs of is particularly alarming given that the Project received a "low"

rating for Cost Effectiveness in FTA's FY 2013 Annual Report on Funding Recommendations. FTA's FY 2013
Annual Report states that the Project has a cost-per-hour of user benefit of$32.83. An August 2010 FTA Fact Sheet
on the Project noted that "(p Jrojects must be at or below the FTA cost-effectiveness target of $31 to be competitive
for Federal New Start funds." For both FY 2013 and FY 2012, the Project is the only project to apply for federal
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· Travel time - Because of the additional length associated with the Constellation
Boulevard alignment and two major cures in this alignment, riders wil face
significantly increased travel time under the Constellation Boulevard alternative.

· Ridership - The DElS makes clear that greater development, more retail activity, and
larger population near the Santa Monica Boulevard location relative to a Constellation
Boulevard location translate to increased ridership under the former.

For these and other reasons, based upon the data in the DEIS any objective comparison would
easily weigh in favor of a Santa Monica Boulevard location for the Century City station.

The first indication of seismic concerns associated with a Santa Monica Station appeared
in a Geotechnical and Hazardous Materials Technical Report issued by Metro in August 2010
("Metro Geotechnical Report"). The DEIS was released only one month later. The DEIS stated
that the Santa Monica Station alignment would run within proximity to the Santa Monica Fault,
increasing the risk of a potential surface rupture from an earhquake along the fault line that
might limit the viability of the Santa Monica Boulevard option. Even in the September 2010
DElS, however, the Santa Monica Boulevard location was set forth as the preferred (base)
location.

Because the DElS raised for the first time the possibilty of tunneling through the Beverly
Hils High Schooi4 campus ("BHHS" or "Campus"), BHUSD provided two separate comment
letters alerting the Agencies of multiple concerns associated with tuneling underneath the
Campus. The first BHUSD letter, dated October 12, 2010, noted amongst other things that
tunneling through the Campus would have a significant impact on the BHUSD's proposed
modernization plan. The letter states:

We hope you recognize that the Beverly Hils Unified School District is curently
undergoing a much needed and extensive modernization of its buildings. The
community supported this modernization plan by passing a $334 milion dollar
bond measure in 2008. . . .

"New Stars" funding that received a "low" rating in Cost Effectiveness. On top of this, FTA's letter approving the
Project for Preliminai-y Engineering noted "the capital cost estimate for the (P)roject appears to be understated."
FTA put the cost estimate in the range of$5.257 bilion to $8.301 bilion. Metro's cost estimate was approximately
$5.1 bilion.
4 Information regarding the BHHS, its history, the adult and youth student populations it serves, relevant plans for

the propert, and significant historical and geographical characteristics of the School is provided in Section E below.
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The then-Superintendent of the BHUSD also provided the Agencies with notice of the
many significant problems that would result from tuneling through the Campus, including
issues relating to student and teacher safety, noise, traffic, and air quality.

The City of Beverly Hils ("City") also submitted comments during the DEIS comment
period alerting the Agencies to significant concerns associated with locating a station on
Constellation Boulevard. The City's comments pointed out that the two "Constellation"
alignments considered in the DEIS "would involve tuneling under residential properties, the
Beverly Hils High School, and the site of the Beverly Hils Oil Pield." The comments went on
to state that "the safety and well-being of the High School's students and faculty" is of
paramount importance, and noted that there had not been "adequate identification of 'wild cat' or
'capped' oil wells at (the Constellation) site."

The City submitted with its comments a report from Shanon & Wilson, a geotechnical
environmental consultant hired by the City to review the DEIS. The Shannon & Wilson report
noted:

Given the uncertainty of the Santa Monica Fault and the West Beverly Hils
Lineament, further evaluation to identify fault traces should be completed
prior to final location of the Santa Monica base station. The Santa Monica
Fault could have one or more distinct traces that could impact the station
location. The trace(s) would be identified during the geotechnical
investigation of the project using a combination of geophysical techniques,
subsurface explorations and/or trenching (where possible).5

Metro responded to the concerns of BHUSD and City and their recommendations for
fuher study, but only after the close of the DEIS comment period. At an October 28, 2010
Metro Board meeting, Metro directed staff to:

fully explore the risks associated with tunneling under the high school,
including but not limited to the following: risk of settlement, noise,

vibration, risks from oil wells on the property, impact to use ofthe school as
an emergency evacuation center, and overall risk to student, faculty and the
community. .. (and to) analyze the possibilty of moving the subway tunnel
in order to avoid all school buildings and avoid impacting any futue plans
to remodel Beverly Hils High SchooL.

5 A copy of the City comments on the DEIS, including attachments, is attached hereto as Exhibit A.
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October 28,2010 Metro Board Meeting, Item 22. 6

While Metro did commission studies of Centur City-area faults, the results of these
studies were not released until October 2011 - a full year after the close of the public comment
period on the DEIS. See "Century City Area Tunneling Safety Report" and "Century City Area

Fault Investigation Report" (collectively, "Metro Seismic Studies"). The Metro Seismic Studies
found that due to the presence of active faults within Centu City, the proposed subway station
could not be located along Santa Monica Boulevard and would instead have to be located at
Constellation Boulevard. These studies are discussed in Section II.C, below.

A. The Kenney and Wylle Reports

In response to the seismic concerns raised in the Metro Geotechnical Report and the
DEIS, BHUSD hired two seismic experts to study the seismic issues further, as the Shanon &
Wilson report had recommended. BHUSD hired Miles Kenney, PhD, PG to review existing
technical literature and provide a geomorphic evaluation of the eastern Santa Monica Fault Zone
and potential impacts from surface rupture at the two potential Centur City sites. BHUSD also
hired Loring Wylle, a licensed structural engineer specializing in earthquake considerations of
structural design and a Senior Principal at a highly regarded structural engineering firm,

Degenkolb Engineers, to evaluate the station alternative locations from a structural engineering
perspective. To faciltate this evaluation, both Dr. Kenney and Mr. Wylle requested that Metro
produce the geotechnical data associated with its investigation of the Centur City area; Metro
declined to produce any of the requested data.

The Kenney Report concluded that, given the likely characteristics of the faulting models
and the fact that the Santa Monica Station would be located at the far eastern extremity of any
such fault (if it existed), any slip across the fault in the event of an earhquake at the Santa
Monica Station would be very small (i. e., in the order of centimeters). The Kenney Report also
suggested that the Constellation Boulevard station rests on a deep man-made arificial fill, a fact
that is relevant to the assessment of potential damage likely to occur at the Constellation

Boulevard Station resulting from ground shake during an earthquake.

Similarly, the Wylle Report concluded that (i) under certain fault models, displacement
would either not occur in the area of the Santa Monica Fault, or such displacement would be
minimal; (ii) certain models suggested in the Kenney Report would place the Constellation
Boulevard Station at greater risk from an earhquake along the Santa Monica Pault; and (iii) the
biggest vuinerabiity of either station from an earhquake would be from lateral racking due to

6 htt://www.metro.netloard/minutes/2010/minutes_20 1 0 1 028rbm.pdf., p. 22.
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ground shaking rather than from fault displacement and the Constellation Boulevard Station

would be more vulnerable to lateral racking as it appears to be located in deep fill.

BHUSD provided both the Kenney and Wylle Reports to Metro in a letter dated May 5,
2011. In the same letter, BHUSD urged MTA to defer any recommendations for the Century
City station location until additional data could be obtained regarding whether or not there were
active faults in Century City. A copy of this letter is attached as Exhibit B.

B. Shift of Santa Monica Station Location

In September 2011, before it released any seismic studies to the public, Metro quietly
announced on its website that it was moving the location of the Santa Monica Station one block
east - away from population centers such as the Westfield Mall - to the intersection of Santa
Monica Boulevard and Centur Park East. This "anouncement" was buried in a general update
on Metro's "Frequently Asked Questions" website page for the Project. In fact, the only people
likely to become aware of this change were those who regularly tracked Metro's website. No
public notice was given for this important shift in the Project plan, which Metro used to justify a
wild chan¡e in ridership projections in the FEIS. Nor was an adequate rationale for the shift ever
provided. In short, this critical information was not conveyed in a maner that allowed for any
meaningful public review or comment.

C. Seismic Studies Undertaken by Metro, the Beverly Hils City Council, and BHUSD

As noted above, the Metro Seismic Studies were released in October 2011- a full year
after the close of the comment period on the DEIS - and made public for the first time several
new, bold assertions regarding the presence of active faults within Centur City. Among other
things, the Metro Seismic Studies asserted that:

· The West Beverly Hils Lineament ("WBHL") is par of the Newport-Inglewood fault
system, representing a major extension of that fault system8;

. The WBHL Fault Zone and the Santa Monica Fault Zone are both active fault zones;
· The Santa Monica fault system extends all the way from the Newport-Inglewood fault

system near Santa Monica Boulevard, and fault strands are believed to lie under all
existing buildings in Centu City and a significant portion of Westwood fronting on
Santa Monica Boulevard;

7 Metro's rationale for moving the station - to keep it further away from the active Santa Monica Fault - has been

undermined by subsequent seismic testing.
8 The Newport-Inglewood fault system is centered approximately two miles south of 

Century City, so this assertion
represented a major extension of the fault system.
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· These newly identified portions of the Newport-Inglewood and Santa Monica faults
should now be listed on the state's Alquist-Priola map, meaning that future development
along a broad strip of land adjacent to these faults would be prohibited.

The Metro Seismic Studies concluded that, because of these newly asserted facts, a Century City
subway station could not be located anywhere along Santa Monica Boulevard and would have to
be located at Constellation Boulevard. In February 2012, Metro issued the following
recommendation:

In light of the unsuitability of the Santa Monica Boulevard sites for a
Century City Station due to seismic considerations, and the conclusions of
the Century City Tuneling Safety Report that tunels to Century City
Constellation station site can be constructed safely and without adverse
impact to the properties above, it is recommended that the Century City
Station be sited at Constellation Boulevard.9

The Pebruary 2012 report made clear that the basis for this decision was the claim in the Metro
Seismic Studies that the Santa Monica Fault and the WBHL were both active fault zones.

In order to evaluate the assertions made in the Metro Seismic Studies and to identify any
additional concerns associated with the various proposed Century City locations, the City
retained independent experts from Exponent and Shanon & Wilson to conduct additional
seismic studies. The Exponent report entitled "Hazard Assessment Study, Westside Subway
Extension Project, Centur City Area, California" ("Exponent Report"), provided to Metro10 on

February 7, 2012 and attached hereto as Exhibit C, found that the findings of the Metro Seismic
Studies did not appear to be "based on rigorous risk assessment" and that "no attempt is made (in
the Metro Seismic Studies) to either a) estimate the likelihood of such events or b) characterize
the potential severity of such events to the public." Exponent Report at ii. The Exponent Report
goes on to state:

Based on the findings reported in the (Metro Seismic Studies) and

supporting review comments, momentum seems to be building against
construction of a station on Santa Monica Boulevard based on perceived
fault rupture hazards. It is Exponent's view that the alternative

Constellation Boulevard station, while generally in a more favorable
location with regards to faulting issues, is instead laced with potential
methane gas hazards that could represent at least as great a hazard to the

9 Westside Subway Extension Project, Century City Station Location Report, Feb. 2012, page 3-1.
10 A copy of the Exponent Report was given to FT A at a meeting on April 18, 2012.



VENABLE:LP

Raymond Tells
May 22,2012
Page 11

public as the faulting hazards associated with the Santa Monica

Boulevard station. In the absence of a quantitative risk assessment, the
choice between the stations is more likely to be made on the basis of risk
perception rather than risk quantifcation. Additional steps can and should
be performed at both station locations to better quatify the seismic and gas
hazards at these locations. Potential adjustments to the proposed locations
should also be considered.

Id. (emphasis added).

The report from Shanon & Wilson entitled "Preliminar Review Comments on Centur
City Area - Fault Investigation Reti0rt - Westside Subway Extension Project ("Shanon &
Wilson Report"), provided to Metro 1 on March 8, 2012 and attached hereto as Exhibit D, also
involved a review of the Metro Seismic Studies and their underlying data. The Shanon &
Wilson Report also contradicted the conclusions reached in the Metro Seismic Studies, stating:

The WBHL does not appear to be active based on the trenching completed at
BHHS, but, as discussed above, should be confirmed with additional trenching
along Santa Monica Boulevard.

Shanon & Wilson Report, p. 2.

The Shanon & Wilson Report also emphasized the need for additional testing along
Constellation Boulevard, stating:

It is our opinion that (Metro) should provide justification for that the profie
drawn for the existing explorations along the Constellation Boulevard alignment
is sufficient, or label it as preliminary, waranting a much greater level of study as
was undertaken in other areas (even in some areas where faults were not
previously mapped)12. . . (l)n our opinion, additional explorations at Constellation
Station are warranted based on the questions we discussed above regarding the
(Metro Seismic Studies), coupled with the directives for these studies. The
directive on Page 1 of the Fault Report states that ". . . Metro staff was directed to

fully investigate the nature and location of faults in the Century City area and
their potential impact on the proposed station locations. Based on this directive,
we do not believe the WBHL and the Constellation Station were fully

ii A copy of 
the Shannon & Wilson Report was given to FTA at a meeting on April 18, 2012.

12 i.e. along Santa Monica Boulevard.
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investigated particularly when compared with the studies petformed at the
Santa Monica Station." (emphasis added).

Id., page 6.

While the experts retained by the City merely reviewed the seismic data provided by
Metro, BHUSD retained Leighton Consulting ("Leighton") to conduct a new, comprehensive
investigation to determine whether there were any active seismic faults in the vicinity of Santa
Monica Boulevard. BHUSD directed Leighton to do a new study, using more precise
methodologies and advanced technologies than those employed in the Metro Seismic Studies. In
paricular, BHUSD directed Leighton to employ seismic trenching in the course of its
investigation, a technique that while costly and time consuming provides certainty regarding the
presence (or absence) of an active fault.

BHUSD retained Leighton Consulting in late 2011. Aware of the imminent release of the
FEIS and the corresponding fast-approaching - and brief - window for public review and

comment, BHUSD directed Leighton to work overtime, including weekends and holidays, to
finalize its report as quickly as possible in the hopes that it could be taken into consideration by
Metro and FTA prior to issuance of an FEIS.1 To date, BHUSD has spent approximately

$2,000,000 on the Leighton Report, including increased costs associated with this expedited
timetable. As a result of this accelerated schedule the review undertaken by Leighton - which is
significantly more complex than the studies which Metro took over a year to complete - is nearly
complete. The first volume of the Leighton's report, which was provided to Metro and PTA on
May 8, 2012, concluded that the WBHL is not an active fault. The report explains:

A recent geologic investigation for the proposed 'Westside Subway

Extension' (Parsons, 20 11 b) stated that a series of north-south active faults
forming the West Beverly Hils Lineament (WBHL) trend through or
towards Beverly Hils High School (BHHS) and several other district
structues and adjacent properties. As authorized by the Beverly Hils
School District, we undertook a several phase investigation to confirm or
reject the Parsons (20 11 b) fault interpretation.

Based on site-specific trenching and logging, we found no active faults;
rather, we exposed sediments and soils, dated by a variety of relative and
numerical methods, as being unfaulted and substantially older than 11,500

13 The Leighton Report actually consists of 
three separate reports (i) a review of the WBHL, (ii) a review of the area

surrounding the El Dorado campus and (iii) a review of the Santa Monica Fault Zone.
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years, the defining number for an active fault in California. Deep borings,
recovery and interpretation of continuous cores and cone penetrometer data
verify our observations and documentation of the on-site trench exposures.
Accordingly, we conclude that no active faults associated with the WBHL
have ruptured to the surface for at least 100,000 years and as such poses no
hazard to the BHHS campus or nearby structures.

Leighton Report, p. 1-2. The cover letter for the first volume of the Leighton Report, which
summarizes its conclusions, is attached as Exhibit E. Preliminar results of the other two

reports, which are expected to be finalized by the end of May, similarly call into question many
of the assertions made in the Metro Seismic Studies, as well as the data and methodology on
which those studies are based. 

14

The studies provided by the City and BHUSD put Metro and FT A on notice regarding the
limitations of the Metro Seismic Studies on which the Agencies are relying. It would have been
impossible to provide these materials to Metro and FT A during the official comment period on
the DEIS as the Metro Seismic Studies to which these more recent studies responded were not
made available for public review until a year after the close of that comment period. BHUSD
has contacted Metro and FT A on many occasions to ensure the Agencies are aware of existence
and progress of these studies, and to urge the Agencies to delay any final action, including
issuance of an FEIS, until the Agencies had adequate time to review and respond to the
completed studies.15 In light of the many years and tremendous resources that have gone into the
Project, and the high stakes associated with these siting issues and related seismic concerns, it
would be prudent to delay any final action until, at a minimum, those studies curently underway
and bearing directly on the evaluation of the Project's environmental impacts are complete and
available for agency review and public comment.

14 BHUSD wrote to FTA on May 14,2012 requesting an additional thir-day extension to the comment period on

the FEIS to allow adequate time for meaningful public review of these studies within the comment period. FTA
denied this request on May 16,2012.
15 On March 23, 2012, BHUSD asked FTA for a 30 day extension of the public comment period under NEPA to
allow the Leighton Report to become par of the public record. On March 27, 2012 BHUSD made a similar request
to Metro to allow the Leighton Report to become part of the public record under CEQA. On April 3, 2012 BHUSD
requested that Metro delay its vote on the FEIS for one month, unti the Leighton Report was complete. On April 6
FTA granted BHUSD's request and extended the NEPA public comment period until May 22. That same day,
Metro rejected the BRUSD's request to extend the public comment period or delay a vote on the FEIS. On April 9
BHUSD asked Metro to reconsider its decision in light ofFTA's decision to extend the public comment period. On
April 13, Metro once again denied BHUSD's request even though FTA had granted a similar request. On April 26,
2012 Metro voted to certify the FEIS for the Project but divided the Project into two Parts and delayed the route
selection for Part II, which included the location of the Century City station.
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Metro has drafted reports in response to the Exponent Report, the Shanon & Wilson
Report and the first Leighton Report. 

16 Thus, since the closing of the comment period on the

DEIS, there have been no less than nine reports (with at least two more expected in the next two
weeks) regarding seismic activity around the Santa Monica and WBHL fault zones. The sheer
volume of newly available information bearing directly on an analysis of the impacts of the
Project and alternatives argues strongly in favor of the need for Supplemental EIS. More
importantl y, the fact that these reports go to the hear of the reason for Metro's station selection
means that they provide critical, relevant information which should be subject to the full public
review required under NEP A.

D. Additional Studies Conducted After Issuance ofDElS

In addition to the many new seismic studies discussed above, a significant body of
additional data related to the environmental impacts of the Project was generated, including
information related to those impacts associated with the Santa Monica Boulevard location and
the Constellation Boulevard alternative. Following publication of the DEIS in September 2010,
Metro conducted additional geotechnical investigation, noise and vibration assessments, and
studies focused on the potential impacts to BHHS. 17 These additional studies contain significant
new information. For example:

. the Technical Report Sumarizing the Results of the Forecasted Alternatives contains a
material "coding refinement" for the Century City station location options that wildly
changes ridership projections - which itself has a material impact throughout the FEIS;

· the Technical Report Summarizing the Results of Forecasted Alternatives justifies the
movement of the Santa Monica Boulevard station from Avenue of the Stars to Century
Park East in order to "avoid locating the station box on the Santa Monica Fault (an
explanation that Metro has since changed);

. The Noise and Vibration Study was completed based on site-specific noise criteria
generated at three specific locations (test sites G164, G165, and G166). This report
concluded that there would be no exceedance of PTA criteria, although the report did
note that of the three classrooms studied one of them (Room 107) showed "significantly
increased levels (of indoor vibration measurements) at low frequency.,,18 These results
are highly suspect as Metro's Noise and Vibration Technical Report dated August 2010
concluded that the existing buildings at Beverly Hils High School campus would be

16 In fact, Metro's most recent report in response to the first volume of the Leighton Rep0l1 actually moves the
purported location of the fault to areas that were not trenched as part of that report.
17 See, e.g., Noise and Vibration Study, August 2011; Century City Station Location Report, February 2012;

Technical Report Summarizing the Results of the Forecasted Alternatives,
18 ATS Consulting, Results of Borehole Vibration Propagation Tests for Westside Subway Extension, p. 4; p. 40.
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impacted by Ground-borne noise in excess of the FT A standards based upon general
assessment criteria.

All of these additional studies were undertaken in direct connection to the possible

relocation of the Centur City station from Santa Monica Boulevard to Constellation Boulevard.
Although the Agencies point to these data as support for the decision to proceed with a
Constellation Boulevard station - rather than the previously preferred Santa Monica Boulevard
location on which many stakeholders had previously focused their comments - the Agencies
failed to supplement the ElS with this wealth of new information. As a result, affected members
of the public have not had an opportunity to review and comment on the information in these
studies, to test the methodologies and assumptions of the studies, and to submit additional
information regarding the potentially significant impacts of the Project and alternatives to the
proposed realignment through the Constellation Boulevard station. The late release (or failure to
release) these various studies undermines the very purpose of the NEP A review process. By
denying the public a meaningful opportity for review and comment on information which

appears to drive the decisions reached by the Agencies.

E. The May 17,2012 PUC Hearing

On April 23, 2012, the City requested a public hearing ("PUC Hearing") before Metro on
the location of the Century City subway station pursuant to California Public Utilities Code §
30639.19 The first portion of this hearing took place last week, on Thursday, May 17. At the
hearing four seismic experts familiar with the relevant issues - including experts from Exponent,
Shannon & Wilson and BHUSD - presented their evaluation of the Metro Seismic Studies and
described the results of their own studies.

All of the presenters agreed that the conclusions in the Metro Seismic Studies were
deficient and advocated for additional seismic testing along Santa Monica Boulevard and
Constellation Boulevard and a risk assessment for both stations. Copies of each of the four

presentations that were made at the PUC Hearing are attached hereto as Exhibit F. After the
PUC Hearing, BHUSD wrote a letter requesting a meeting of all retained expert geologists who
have studied the issue to formulate a consensus regarding the appropriate testing protocol
necessary to resolve outstanding issues. A copy of this letter is attached as Exhibit G.

Due to the length of the presentations at the PUC Hearing there was not enough time for
any public comments. Metro has effectively denied the BHUSD request for more studies and
has scheduled a vote on adopting findings regarding the PUC Hearing and approving the location

19 This Section provides that "any City within the territorial jurisdiction of (Metro J has the right to request a hearing

before the Board of Authority concerning the proposed location of any facilties."
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of the Century City Station for this Thursday, May 24. Metro has scheduled a special board
meeting for public comment to take place on Thursday at the same time that they are scheduled
to vote on adoptingfindings and approving the location of the Century City Station.2o

F. Changes Made to the Proposed Project and Significant New Information Triggered the
Need for Issuance of a Supplemental DEIS

As explained above, NEP A imposes on agencies an obligation to supplement a DElS
whenever (i) the agency makes substantial changes in the proposed action that are relevant to
environmental concerns, or (ii) there are signifcant new circumstances or information relevant
to environmental concerns and bearing on the proposed action or its impacts. 40 C.F.R.

§ 1502.9(c)(1) (emphasis added).

The decision by Metro and FT A to relocate the Centu City station is without question a
"substantial change" in the proposed action that has a direct bearing on the environmental

impacts - including, but not limited to, seismic concerns and methane hazards - of the Project.
Even if FTA felt that the DEIS, by merely mentioning the Centur City location, provided some
public notice, there is significant new information that goes to the hear of the station selection,
both post DElS and post FElS, that must be considered under NEP A. The various studies
commissioned by Metro and made available only after the close of the DEIS comment period, as
well as the studies commissioned by the City Council and BHUSD in response to the Metric
Seismic Studies, clearly constitute "new information relevant to environmental concerns and
bearing on the proposed action or its impacts." Accordingly, NEPA required the substantial
changes and significant new information to be made available for public review and comment in
an SDEIS.

III. The Westside Subway Extension FEIS

A. Release of the FEIS; Omission of Significant Information

Despite access to a significant body of credible, independent scientific data callng into
question the Metro Seismic Studies on which the Agencies are relying - and awareness that
additional relevant studies are nearly complete and could shed fuher light on the seismic issues
relevant to the Project - Metro and FTA released the FEIS on March 19, 2012. Rather than
acknowledge the troubling limitations identified in the Metro Seismic Studies or acknowledge

20 See, Metro Regular Meeting of 
Board of Directors May 24, 2012 at 9:00 a.m., Items 58 and 59

(htt://www.metro.net/oard/Agendas/2012/05_may/20120524ARBM.pdf) and Metro, Special Board Meeting May
24, 2012 at 9:00 a.m.(htt://www.metro.net/oard/Agendas/2012/05_ may/20 120524ASBM.pdt).
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the informational benefit of the soon-to-be-released studies, the FElS adopted the February 2012
recommendation to proceed with the Constellation Boulevard station location.

The FEIS omits significant data regarding a potential Constellation Boulevard station.
The Exponent Report explained that the DElS failed to identify the location of a fault line that
could impact that station, and urged further study at both the Santa Monica and Constellation
Boulevard stations to "better quantify the seismic and gas hazards at these locations." Exponent
Report at 1 7. It also called attention to an issue that could be of extreme significance to an
evaluation of the environmental and safety risks of the Constellation Boulevard location: the
presence of methane hazards in the vicinity of the Constellation Boulevard location. However,
the FElS reveals that Metro and FT A declined to conduct as rigorous a review of the
Constellation Boulevard as it has for the Santa Monica station. This casts significant doubt on
the validity of the conclusions drawn in the FEIS that a Constellation Boulevard station is safer
than a Santa Monica Boulevard station.

B. Previously Unreleased Information Regarding Environmental Impacts of Project 

Not only does the PElS neglect a considerable amount of significant data directly
relevant to the Project and its environmental impacts, it includes a large amount of previously
uneleased information demonstrating that those impacts wil be more significant than
contemplated in the DEIS. Among the most significant impacts revealed for the first time in the
FEIS:

· Altered construction schedule - The analysis in the DEIS turned on a project proposal
that utilized a phased construction, involving construction over a period of fourteen to
nineteen years. DElS at 4-253. In contrast, the PElS contemplates a dramatically altered
construction schedule, requiring concurrent construction of the different components of
the Project. The schedule set forth in the FElS would result in more intensive impacts

over a much shorter (ten-year) construction period.
· Increased air quality impacts - As a result of the accelerated construction period

proposed in the FElS, air quality impacts wil be more severe and wil exceed thresholds
of significance established by the South Coast Air Quality Management District
("SCAQMD"). For example, whereas the DEIS concluded that the Project construction
would result in the exceedence of only one threshold (nitrogen oxide), the FEIS
concludes that the shorter construction period wil result in exceedences of all but one of
the SCAQMD's thresholds. FEIS at 4-349, 4-452. These impacts wil not be mitigated
below a level of significance. Id at 4-452.

· Increased carbon dioxide emissions - The FElS also indicates that emissions of carbon
dioxide, a greenhouse gas, associated with construction wil far exceed the levels
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contemplated in the DEIS. Although the DElS estimated that construction of the Project
would result in the emission of eighteen metric tons per day of carbon dioxide (DEIS at
4-266), the FElS indicates that those levels wil be as much as nine times greater (164
metric tons per day for concurrent construction, and 102 metric tons per day for phased
construction). FEIS at 4-356. Both of the levels projected in the FElS would exceed
thresholds of significance for carbon dioxide emissions. Id at 4-357.

· Signifcant noise impacts - The FElS makes clear for the first time that the Project
construction wil result in significant noise impacts. Although both the DEIS and the
FEIS include only a general discussion of noise impacts from construction, the DEIS did
not indicate that noise levels would be significant. The PElS, in contrast, concludes that
noise impacts associated with construction would be significant and unavoidable, even in
light of mitigation. at 4-358.

This information makes clear that the environmental impacts associated with the Project
are likely to far exceed those contemplated and made available for public comment in the DElS.
Without question, this information falls within the category of "significant new circumstances or
information relevant to environmental concerns and bearing on the (Project) or its impacts" for
which an agency is required to prepare a supplemental FElS. See 40 C.F.R. § 1502.9(c)(1).

C. New Information Regarding Terminus of Phase I ofthe Project

The FEIS also reveals a substantial change in the proposed action for which there has
been no prior opportunity for public review and comment. Specifically, the FElS proposes to
relocate the terminus of Phase 1 construction from the Pairfax station to the La Cienega station.
This change wil result in significant increases in ridership and boardings at the La Cienega
station (from 6,500 boardings per day to over 10,000 boardings per day) and wil in tu lead to

increased traffic, parking, and pedestrian safety impacts in the vicinity of the La Cienega station.
The increased vehicular and pedestrian traffc are likely to lead to increased demand for police
and fire services, raising additional traffic, noise, and public safety concerns. None of these
impacts were previously disclosed or properly aired for public review and comment.

The change in the proposed Phase I terminus location also translates to an expansion of
the staging areas with a corresponding increase in previously undisclosed construction-related
impacts. La Cienega wil now be a cross-over station, resulting in 1,000 linear feet of open cut
construction, representing a 66% increase over the amount of construction contemplated in the
DEIS. This increase wil result in substantially longer closures of Wilshire Boulevard and wil
result in exceedences of the standards of significance for traffic impacts in the City of Beverly
Hils. Again, these traffic complications wil have implications for public safety, emergency

response time, and noise in the vicinity of the La Cienega station. While the PElS provides some
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information on traffic impacts in Appendix E, this information is inadequate from a NEP A
perspective. The public was not provided with any opportunity to review and comment on these
significantly changed circumstances. Moreover, the FEIS makes no effort to disclose or
thoroughly analyze the impacts associated with this proposed approach, including those impacts
associated with the retrieval shaft contemplated in connection with this proposed change.

Clearly, these changes are "substantial" and directly relevant to the environmental

impacts of the Project. Accordingly, the NEPA regulations plainly require that an SFEIS be
issued to provide the public with a meaningful opportunity for review of this new information;
such supplementation is appropriate at this stage as there remains '''major Federal action' to
occur." See Norton, 542 U.S. at 156, quoting Marsh, 490 U.S. at 374. Moreover, the Agencies
have failed to take the requisite "hard look" at this important and environmentally-relevant

information in the FElS; a thorough explanation and analysis of all significant information
should be included in the SFEIS.

D. The FEIS and Other Materials Suggest that the Agencies Pre-Judged the Outcome of the
Environmental Review for the Project

As discussed above, NEP A requires that a federal agency objectively and in good faith
take a "hard look" at the environmental consequences of a proposed action and reasonable

alternatives, without pre-judging the outcome of that environmental review. CEQ's guidance
makes clear that agencies are not to "slant" an EIS in favor of the agency's preferred alternative
over other reasonable and feasible alternatives. See Forty Questions, question 4c.

Several aspects of the NEPA review process for the Project call into question the
objectivity of the Agencies in conducting this review. For example, even though the
Constellation Boulevard location did not appear as a viable alternative until the publication of the
DEIS, it appears that - long before issuance of the DEIS - PTA accepted documents from Metro
that were predicated on the Constellation Boulevard alignment and approved the Project for
Preliminar Engineering,zi Those submissions indicate that even before publishing the DEIS the
Agencies had predetermined the selection of the Constellation Boulevard alternative.

Perhaps most tellng, the Agencies have rushed through a vote on the FEIS before the
Leighton Report is complete. Metro refused multiple requests by the City and BHUSD for even
a modest extension of the FEIS comment period knowing full well of the imminent release of the
Leighton Report - which is expected to provide a definitive conclusion as to the existence of
active earhquake faults in the vicinity of Santa Monica Boulevard. At the April 26, 2012 Metro

21 The Board only discovered these documents in the course of reviewing records provided in response to a May 17,

2011 Freedom of Inormation Act request.
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Board Meeting, when the FEIS was approved, Metro was forced to delay selecting the Century
City station location due to the City's request for a PUC Hearing (described above). However,
these actions since release of the FEIS/EIR do not solve the NEP A deficiencies. Moreover,
Metro has placed the selection of the Centur City station location on the agenda for its May 24,
2012 Board meeting22 - even though the final two volumes of the Leighton Report wil not yet
have been finished.

A comparison of the FElS with the DElS is replete with examples of Metro biasing the
FElS in favor of Constellation Boulevard. Examples include:

· Metro's Rush To Approve The FEIR Before The Leighton Report Could be Completed-

Metro, and thus FT A as well, has refused to provide a NEP A review and consideration of
the conclusions and recommendations of the Exponent Report, the Shanon & Wilson
Report and the Leighton Report.

· Metro's Manipulation of Ridership Data - The DEIS showed more riders with a Santa
Monica Boulevard station than with a Constellation Boulevard station. However, the
FEIS now shows wildly different ridership numbers because Metro (i) changed the
location of the Santa Monica station just far enough away from population centers to
affect the ridership calculations and (ii) changed the ridership calculation methodology -
both without public comment. These are highly suspect alterations that result in
"numbers" favoring the Constellation Boulevard location.

· Metro's Treatment of the Cost Differential -The DEIS demonstrated that a Constellation
Boulevard station was at least $60,000,000 more expensive than a Santa Monica
Boulevard station just in terms of track construction costs alone. The FEIS attempts to
mask this fact by disclosing only the overall Project cost.

Materials posted by Metro on its website after publication of the DEIS but before release
of the FElS strongly suggest a bias in favor of the Constellation Boulevard location. An example
is how Metro appears to manipulate ridership projections in the FEIS by changing the Santa
Monica Boulevard station location and its ridership methodology process. In its F AQ section
MT A poses the question, "Would a Constellation Boulevard Station have higher ridership than a
Santa Monica Boulevard Station in Centur City?,,23 Without acknowledging that the DEIS

showed more riders on Santa Monica Boulevard, that they had moved the station or that they had
changed methodology, Metro's F AQ response provides only:

22 htt://www.metro.net/oard/Agendas/2012/05_ may/20 120524ARBM.pdf.

23 Metro's website no longer includes this question.
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Most studies of the issue show that one-quarer of a mile is considered to be
a comfortable walking distance for transit commuters and that a greater
proportion of riders comes from workers or residents within one-quarer of
a mile of a station location. The proportion of riders drops sharly beyond
that distance. A station under Constellation Boulevard would be closer to

the center of Century City and be approachable by large numbers of

pedestrians from all directions. A station under Santa Monica Boulevard
would. . . . draw patrons primarily only from the South. On the other hand,
the Santa Monica Boulevard Station may be more convenient for Santa
Monica Boulevard auto and bus passengers who might wish to transfer to
the subway.

Westside Subway Extension - Prequently Asked Questions, ww.metro.net/projects/westside
(Sept. 2012). Where the critical distance for ridership estimates is 'l mile (1455 feet), a minor
shift in the location of the station entrance can have major consequences in projecting ridership.
Between the DEIS and FEIS, Metro moved the station entrance at the Santa Monica location
approximately 700 feet away from its prior location. Given the layout of streets and residences,
this minor shift generated vastly changed numbers. Using common sense, it is not rational to
base a station location decision on numbers that var so wildly if subway entrances move by
only 700 feet. The numbers may be "accurate" but they are not sensible. The public had a right
to understand all of the information behind this important change.

A May 16,2012 report from DKS Associates, a transportation planing and engineering
firm, entitled "Westside Subway - Centur City Ridership Forecast" ("DKS Report") confirms
this. The DKS Report states:

Based upon our analysis, the ridership differential between the Santa Monica and
Constellation station sites would not be as large as reported in the (FEIS). . .. Our

analysis aligns more closely with the (DEIS) which indicates that there would be a
difference of less than 1,000 daily boarding between stations. Further, because of
the extensive auto-oriented development near Constellation (over 21,000 parking
spaces within 1,000 feet - more than double the count within 1,000 feet of the Santa
Monica station) and the potential for future development sites along Santa Monica
Boulevard (including the Robinson May site) the future for transit oriented
development is greater for Santa Monica station site.

A copy of the DKS Report is attached as Exhibit H.
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Such evidence raises serious questions of bias, which call into question the validity of the
environmental reports and analysis encompassed by the ESI and included in the FEIS supporting
the Constellation Boulevard alternative.

E. FTA Failed to Adequately Consider the Impacts on Beverly Hils High SchooL, under
NEP A and under Section 4(t)

Federal law prohibits the Deparment of Transportation ("DOT") from authorizing the
use of federal fuds to finance transportation projects through certain public parks, recreation

lands, wildlife and waterfowl refuges, and historic sites if a "prudent and feasible" alternative
site exists. 49 U.S.C. § 303(c) ("Section 4(f)"). Purher, even if a determination is made that no
prudent and feasible alternative exists, the program or project affecting the Section 4(f) property
must include "all possible planing to minimize harm" to the protected property. Id. Under
applicable Section 4(f) regulations, 23 C.F.R. § 774.5, FTA is required to coordinate with "the
offcial(s) with jurisdiction over the Section 4(f) resource" before making a selection. The
regulations also require documentation of why there is no "feasible and prudent" alternative that
avoids the protected resource.

PTA was required under both Section 4(f) and NEP A 24 to take into consideration the
2008 Beverly Hils School District Master Plan and other publicly available planing documents
when evaluating the impacts of the proposed Project and alternatives. As explained below, such
a review would have made clear that the tuneling under BHHS necessitated by the Constellation
Boulevard station location wil have a significant and adverse impact on the property and on the
BHHS's established development plans. FTA's failure to consider these local planning
documents is in direct violation of both NEPA and Section 4(f).

As the FElS recognizes, the BHHS campus is a protected historic property under Section
4(f). Moreover, as described below, FTA was fully aware ofBHUSD's plans for the BHHS site
consistent with that site's designation as a 4(f) property. FTA also had ample information
showing that the proposed Constellation Boulevard station would significantly hinder and in
many cases entirely preclude the implementation of those plans. However, despite being
provided with a substantial body of evidence demonstrating the adverse impacts of tuneling
under the campus - including a lengthy letter written by the then- BHUSD Superintendent

24 See 40 C.F.R. at § 1502. 16(g) (CEQ regulations require an agency completing an EIS to consider "urban quality,
historic and cultural resources, and the design of the built environment"); see also 23 C.F.R. § 771.05(b) (FTA-
FHW A joint regulations to implement NEP A provide that the agency should evaluate alternatives and make
decisions "in the best overall public interest based upon a balanced consideration of the need for safe and effcient
transportation; of the social, economic, and environmental impacts of the proposed transportation improvement; and
of national, State, and local environmental protection goals").
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explaining that the BHUSD planed to build "three or four stories below current grade across the
entire prime building area.,,25the FEIS concludes that such tuneling wil result in "no
impairments" to the BHHS property. See FEIS at 5-31. This unsubstantiated and conclusory
statement is based only on a reference to a 2005 Federal Highway Administration statement
regarding 4(f) policy for tunneling projects. It is wrong for many reasons, most paricularly
because the Agencies were fully aware of BHUSD's $334 milion modernization plan, as
described below. Under NEP A and Section 4(f), FT A must give due consideration to these
locally approved plans.

These issues are discussed in detail below.

1. DOT Section 4(f Regulations; FHW A Tuneling Policy

DOT's Section 4(f) regulations are set forth at 23 C.F.R. Par 774. These regulations
define "use" as occurring "(1) (w)hen land is permanently incorporated into a transportation
facility; (2) (w)hen there is a temporary occupancy of land that is adverse in terms of the
statute's preservation purpose as determined by the criteria in § 774.13(d); or (3) (w)hen there is
a constructive use of a Section 4(f) property as determined by the criteria in § 774.15." In
defining "constructive use," the regulations provide that, where a "transportation project does not
incorporate land from a Section 4(f) property, but the project's proximity impacts are so severe
that the protected activities, features, or attributes that qualify the property for protection under
Section 4(f) are substantially impaired," DOT is required to evaluate that use in accordance with
23 C.F.R. § 774.3(a) (i.e., as if it were a direct use of the Section 4(f) propert). Id. at
§ 774.l5(a)-(b). The regulations include a non-exhaustive list of situations determined to
constitute constructive use, including:

(1) The projected noise level increase attributable to the project
substantially interferes with the use and enjoyment of a noise-sensitive
facility of a property protected by Section 4( f) ...;

(2) The proximity of the proposed project substantially impairs aesthetic
features or attributes of a property protected by Section 4(f), where such
featues or attributes are considered important contributing elements to the
value of the property ...;
(3) The project results in a restriction of access which substantially

diminishes the utility of a significant publicly owned ... historic site; ( or) .
(4) The vibration impact from construction or operation of the project

substantiaily impairs the use of a Section 4(f) property, such as projected

25 See the April 27, 2011 "Master Plan Implications Letter," p. 11, described in detail in Section E.9 below.
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vibration levels that are great enough to physically damage a historic
building or substantially diminish the utilty of the building, unless the

damage is repaired and fully restored consistent with the Secretary of the
Interior's Standards for the Treatment of Historic Properties... .

Id. at § 774. 15(e).

Under the regulations, a "feasible and prudence avoidance alternative" is defined as one
that "avoids using Section 4(£) property and does not cause other severe problems of a magnitude
that substantially outweighs the importance of protecting the Section 4(£) property." Id. at
§ 774.17. The regulations further provide that an alternative is not feasible "if it canot be built
as a matter of sound engineering judgment," and is not prudent if:

(i) It compromises the project to a degree that it is uneasonable to
proceed with the project in light of its stated purose and need;

(ii) It results in unacceptable safety or operational problems;
(iii) After reasonable mitigation, it stil causes:

(A) Severe social, economic, or environmental impacts;
(B) Severe disruption to established communities;
(C) Severe disproportionate impacts to minority or low income

populations; or

(D) Severe impacts to environmental resources protected under other
Pederal statutes;

(iv) It results in additional construction, maintenance, or operational costs
of an extraordinary magnitude;

(v) It causes other unique problems or unusual factors; or
(vi) It involves multiple factors in paragraphs ((i) through (v)) of this

definition, that while individually minor, cumulatively cause unique
problems or impact of extraordinary magnitude.

Id.

In addition to finding that no feasible and prudent alternative exists, in order to proceed
with use of a Section 4(£) property DOT must also determine "that the use of the property,
including any measure(s) to minimize har (such as any avoidance, minimization, mitigation, or
enhancement measures) committed to by the applicant, wil have a de minimis impact, as defined
in § 774.17, on the property." Id. at § 774.3(b). The regulations provide that, for historic sites,
"de minimis impact" means that DOT has determined "that no historic property is affected by the
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project or that the project wil have 'no adverse effect' on the historic property in question." Id.
at § 774.1 7.

The Deparment of Transportation spells out its policy for Section 4(f) compliance for
Federal Highway Administration ("FHWA") Projects in a 2005 document entitled "FHWA
Section 4(f) Policy Paper" ("PHWA Policy"). FTA points to the FHWA Policy, and specifically
to its discussion of tuneling projects, as the basis for its conclusion that BHHS wil suffer no
impairments as a result of the proposed Constellation Boulevard station location. See FElS at 5-
31. This document also elaborates on the regulatory definition of "constructive use," explaining
that constructive use occurs in those situations where "the proximity impacts of a project on the
4(f) property are so severe that the activities, features or attributes that qualify the property or
resource for protection under Section 4(f) are substantially impaired." FHWA Policy at 10. The
FHW A Policy goes on to state that

Substantial impairment occurs when the activities, featues or attributes of
the 4(f) propert are substantially diminished... which means that the value
of the resource in terms of its Section 4(f signifcance wil be meaningfully
reduced or lost. The degree of impact and impairment should be

determined in consultation with the offcials having jurisdiction over the
resource.

Id. (emphasis added).

The specific policy on tuneling impacts on which FT A relies in the FEIS is provided in
response to the question, "Is tunneling under a publicly owned public park ... or historic site
subject to the requirements of Section 4(f)?" Id. at 22. The PHW A Policy responds that, in the
case of historic sites, "Section 4(f) would apply only if the tueling... (s)ubstantially impairs
the historic values of the historic site." Id.

2. Citizens to Preserve Overton Park; Agency Discretion Under Section 4(f)

The United States Supreme Cour has held that agency discretion in weighing the
detriment to a Section 4(f) property against other factors is constrained to a certain extent by the
language and intent of the statute. In Citizens to Preserve Overton Park v. Volpe, the Cour
pointed out that it is "obvious that in most cases considerations of cost, directness of route, and
community disruption wil indicate that parkland (or other protected Section 4(f) land) should be
used for highway construction whenever possible," adding that "if Congress intended these
factors to be on an equal footing with preservation of parkland there would have been no need
for the (Section 4(f)) statutes." 401 U.S. 402,411-12 (1971) (overruled on unrelated grounds).
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The Court's assessment of Congress' intent in passing this legislation is phrased in the context of
parklands, on which the Overton Park litigation was focused, but is equally applicable to all
Section 4(f) land, including valuable and unique historic properties:

Congress clearly did not intend that cost and disruption of the community
were to be ignored by (DOT). But the very existence of the statutes
indicates that protection of (Section 4(f) land) was to be given paramount
importance. The few green havens that are public parks were not to be lost
unless there were truly unusual factors present in a paricular case or the

cost to the community disruption resulting from alternative routes reached
extraordinary magnitude. If the statutes are to have any meaning, (DOT)
canot approve the destruction of (Section 4(f) land) unless he finds that
alternative routes present unique problems.

Id. at 412-13 (emphasis added); see also City of South Pasadena v. Slater, 56 F. Supp. 2d 1106,
1113 (C.D. CaL. 1999) ("Section 4(f) resources 'may be used for highway purposes only if there
are truly unusual factors present in the case, if feasible alternative routes involve uniquely

difficult problems, or if the cost or community disruption resulting from alternative routes reach
extraordinary magnitudes'" (quoting Stop H-3 Ass'n v. Dole, 740 F.2d 1442, 1449 (9th Cir.
1984) (internal quotations omitted)).

3. FTA's Failure to Consider Impacts to BHHS Under Section 4(f)

FTA's dismissal of the significance of impacts to BHHS lacks any careful inquiry into
the property and the BHUSD plans for the propert. In fact, as indicated throughout these
comments and explained in greater detail below, this conclusion ignores a significant body of
evidence showing that tuneling beneath the BHHS property wil certainly have substantial,
adverse impacts. The FElS needed to address the impact of tueling on the approved BHUSD
plans, discussed in greater detail below, as the tunnel could render use of the BHHS property a
"direct use" within the meaning of Section 4(f). If the tunneling is not considered a direct use,
the proposed Constellation Boulevard location without question constitutes a "constructive use"
within the meaning of the Section 4(f) regulations. In either case, it is plain that Section 4(f)
precludes authorization of federal funding for the Project absent a finding that factors of

"extraordinary magnitude" render any alternative locations, such as Santa Monica Boulevard,
imprudent and not feasible.

Although FT A acknowledges that the BHHS campus is an historic property under
Section 4(f), the FEIS contains only a cursory discussion of the impact to BHHS that would
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occur under the Constellation Boulevard alternative. The portion of the Section 4(f) chapter
relevant to BHHS states in its entirety:

The alignment would require an easement for the tunel under three of the
five properties: Beverly Hils High School, AAA Building, and The Bam.
Where tunneling would occur under a publicly owned park, recreation area,
wildlife or waterfowl refuge, or historic site and an easement is required,
"Section 4(f) would apply only if the tueling... substantially impairs the

historic values of the historic site" (PHW A 2005 (PHW A Policy D. There
would be no impairments to the properties due to of noise (sic), vibration, or
visual quality; therefore, there is no use under Section 4(f). For further
discussion of the properties, refer to the Westside Subway Extension

Historic Resources Properties Supplemental Survey Technical Report

(Metro 2012b).

FEIS at 5-31. This discussion is altogether unsatisfactory and does not include analysis of any
kind. Moreover, this brief discussion entirely ignores the BHUSD's plans for the BHHS campus
- plans that are consistent with the use for which the site was designated as a Section 4(f)

property, and of which FTA and Metro have long been aware.

The FEIS has lowered the tunel alignment from that shown in the DEIS for areas not
ruing under the public right of way. Under some existing and proposed buildings, the FElS

has lowered the tunel elevation by as much as 50 feet.26 Under the Beverly Hils High School,
however, the alignment was lowered only by approximately 5 feet on the eastern end and 15 feet
on the western end. However, this depth below surface is stil inadequate to provide sufficient
separation between the existing buildings on the eastern end with less than 45 feet of separation
between the Adult Education and Special education classroom building and the top of tunel.

It is widely recognized in the industry and within FTA that a separation of less than 50
feet between subway structue and building foundations wil result in vibration and vibration
induced noise issues (reference FTA Noise and Vibration Impact Assessment, May 2006). The
adjustment between the DElS and the PElS was totally insuffcient to provide suffcient
separation between the top of tunnel and the future building elevation: the contemplated tuel
would encroach into the futue buildings for at least the western 400 feet of the high school

26 For example, in response to public comments the FEIS contemplates an alignment for the Westwood/CLA

station that is 50 feet deeper than described in the DEIS in order to accommodate a proposed hotel development.
The FEIS elsewhere contemplates an alignment that is 45 feet deeper than described in the DEIS in order to
accommodate a private parking strcture.
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campus site. For the remaining 600 feet of the campus traversed by the tunel alignment, the
separation would range from zero to a maximum of 15 feet. There is no discussion in the PElS
or any supporting documents regarding the impacts of such very close proximity.

The materials provided to the Agencies over the past several years and throughout the
ElS process for the Project - in paricular the "Master Plans Implications Letter" - make clear

that FTA was fully aware of the existence of BHUSD's plans for the BHHS property and that
those plans were consistent with the use for which the property was designated as a Section 4(f)
property.

The tunneling required in connection with the Constellation Boulevard station location
wil substantially impair - and, in many respects, entirely preclude - those plans. This is a

Section 4(f) direct use, or certainly a constructive use as set out in 23 C.F.R. § 774.15(e)(3), as
the tunneling "project results in a restriction of access which substantially diminishes the utility
of a significant publicly owned park, recreation area, or a historic site." Furher, under Section
4(f), FTA was required to consider the degree of impact and impairment to BHHS through
consultation with BHUSD, as the officials having jursdiction over the property. As there exists
a viable alternative (Santa Monica Blvd location), FT A had to and did not even try to explain
under Section 4(f) why the Constellation Avenue location could be selected. Moreover, FTA
was obligated under NEP A to take a hard look at the impact of the proposed Project on BHHS
and its plans for the property; the FElS reveals no such searching inquiry. The cursory
discussion in the FEIS, particularly when considered in the context of the voluminous
information provided to the Agencies over the years regarding BHHS plans and the impacts of
sub-BHHS tuneling, reveals a complete failure by FTA to comply with the requirements of both
NEP A and Section 4(f). And obviously there is a viable alternative that could have avoided
these impacts - the Santa Monica station location.

4. Beverly Hils High School: Background

The information summarized here was provided the Metro and FT A throughout the EIS
process. BHHS is a four-year, college-oriented high school that serves approximately 2,000 high
school students. The school has a stellar academic reputation, and in 2004 was named a National
Blue Ribbon SchooL. BHHS serves an additional 3,000 adult education students from throughout
the greater Los Angeles region.

BHHS is the only high school campus located within the City of Beverly Hils. The site
of the school has been in continuous usage as a high school for nearly a centur. BHHS canot
be moved, and there is no practical alternative site for a high school in the City of Beverly Hils.
The City is effectively built out and property acquisition required to either expand the curent
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site or find a replacement site would be prohibitively expensive, if not impossible. Based upon
physical, financial and policy considerations, the curent site wil remain the only high school
campus for the school district for the foreseeable future.

At the same time, BHHS as it curently exists is considered undersized for the current
student population under California Department of Education standards for high schools. The
number of high school students has been increasing over the past several years, due to both
natural population growth and a significant increase in the number of students leaving private
schools and returning to public schools as a result of the recent economic downturn. The campus
must accommodate continued growth due resulting from the overall population increase of the
surounding community. Future population growth may require BHHS to ultimately serve up to
4,000 high school students - nearly double its current high school student population.

BHHS also provides services for the entire community. There is a cooperative use
agreement in place with the City that allows community fuctions on campus. In addition to
regular school-related activities, the campus theatre, auditorium, and performance spaces are
used for hundreds of public, non-school events each year. The campus athletic fields are
regularly used by the community at large. The BHHS campus also must serve as an emergency
center, if necessary, for the community of Beverly Hils. The City of Beverly Hils has no
facilities with comparable capacities that can serve these various functions.

Unfortunately, many of the facilities on the BHHS campus do not meet current program
requirements. For example, the older classrooms are undersized and do not meet California state
educational standards; likewise the gymnasiums and swimming pool do not meet California
Intramural Federation (CIF) standards. Due to these outdated and in many respects insufficient
facilities, BHHS canot meet its goal of providing gender parity in its athletic programs - a goal
mandated by federal Title IX law. In short, despite its stellar academic reputation, BHHS
curently lacks adequate facilities to be in full compliance with federal requirements and to meet
various state educational standards.

A number of other unique characteristics of the BHHS campus bear on the school's
development plans and are directly relevant to the assessment of impacts from the proposed
tunneling under the campus, including:

· Oil wells - BHHS is unusual in that it has a working oil well on the campus. In fact,
portions of the campus have been actively producing oil for 100 years. In addition, there
are numerous abandoned oil wells, sumps, pipelines and other facilities scattered over the
campus; some are mapped and recorded, but many others are not.
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· Parking - Parking at and around BHHS is in short supply. Most BHHS adult students

are transit-dependent, and an increasing number of the high school students are
commuters from outside of the district. The surounding neighborhood, which consists
primarily of multi-family structures, faces its own parking challenges. Community
events held at the School frequently overwhelm all on-campus and neighborhood

parking.

5. The BHUSD 2008 Master Plan

BHUSD recognized its campus deficiencies years ago. In August, 2008, after spending two
years analyzing the campus layout, BHUSD released a draft five-year master plan ("Master
Plan," attached hereto as Exhibit I). The Master Plan was designed to be a "road map for the
future of (BHUSD's) facilities," and included a list of potential projects ("Project List")
identified as key priorities for future development. The Project List includes a "total campus
reconfiguration" for the high school, including:

· Seismic upgrades to the existing structures;
· Demolishing a portion of Buildings Band H;
· Creation of a new public entry building
. Additional parking;

· New athletic facilties, tennis cours softball field and parking; and
· A new separate and contained maintenance facility.

The Project List also includes projects at the other BHUSD campuses.

BHUSD created a Facilities Advisory Committee ("PAC") in October of 2009 to
prioritize the projects identified on the Project List. The stated purose of the F AC is to review,
analyze, advise and make recommendations to the BHUSD Board of Education ("Board")
regarding the planing and programing for the BHUSD facilities.

A calendar of upcoming PAC meetings, agendas and minutes from meetings, beginning
with the first FAC meeting held on October 29, 2008, are posted on the Board's website.
Significant additional information regarding the PAC and BHUSD's plans for BHHS are also on
the PAC website.

6. 2008 Measure E - $334 Millon Bond to Modernize and Improve BHHS

On November 4, 2008 City voters passed Measure E, which authorized the BHUSD to
issue general obligation bonds in an amount not to exceed $334 milion in order to modernize
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and improve BHHS facilities. This vote took place a full two years before Metro anounced the
proposed alignment that would pass under the BHHS campus. The ballot measure for Measure E
expressly stated its purose was to "provide safe and modernized school facilities, make
necessary structural seismic safety repairs, upgrade, repair and reconstruct aging classrooms,
infrastructure, multiuse, gyms, libraries, science, technology & labs, roofing, plumbing, heating,
ventilation and electrical systems. . . ."

There was, of course, significant public discussion surrounding Measure E, with
proponents and opponents of the measure each distributing thousands of mail pieces and flyers.
Ultimately, Measure E was approved by City voters with 64.89% of the vote.

A detailed explanation of Measure E appears on the Board's website, along with
information on the Citizen's Oversight Committee that is charged with overseeing the spending
of bond proceeds.

7. BHHS Plans - Site Constraints and Prime Building Area

BHUSD has moved steadily forward with implementation of the Master Plan since the
passage of Measure E in 2008. Over the course of the two years spent developing the Master
Plan BHUSD came to recognize that several factors significantly constrain future building design
and placement. These constraints include:

· There is no excess capacity in the existing structues, so existing buildings must remain
operational until new construction comes on line. Any classrooms lost during
construction wil require temporary portable classrooms, for which there is limited space.
Moreover, under the California State Education Code students may only be placed in
Field Act-compliant structures, from which all commercial structures are excluded.

· The "Graduation Lawn" area is one of the rare open spaces in the community, is used
frequently for school and community events and must be maintained relatively intact.

· The community places a high priority on open space, driving expectations that when
certain buildings are removed the remaining areas wil be dedicated to open space.

· The campus is bisected by Heath Road, a public street which could potentially be
relocated but canot be eliminated because of fire access requirements and the need to

serve the BHHS parking areas. There are numerous utilities including water, storm, and
sewer underlying Heath Road that would also require relocation.

· The above-ground oil operations area at the south end of the campus.
· The south end of the campus must essentially remain a sports area for multiple reasons:

o It acts as a buffer to noise or traffc impacts from Olympic Boulevard.
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o It us underlain by abandoned oil wells, sumps and production facilities, plus
operating oil wells and pipelines. Cleaning up the abandoned facilities and
contaminated soils and relocating operating wells to allow continued oil

production would be prohibitively expensive.
o It is the only par of the BHHS campus that is flat enough and of suffcient size to

accommodate the football field and track.
. It provides the best public access to the BHHS campus from local public streets.

The BHHS campus is not level; it rises approximately 40 feet from east to west and
approximately 10 feet from north to south.

. BHUSD is limited in its abilty to build upward above grade. As a result, certain new
buildings must be able to extend three or four stories below current grade.

In light of these constraints BHUSD recognized a prime location available for new
construction ("Prime Building Area") that cuts through the middle of the campus. The Prime
Building Area is defined as the area bounded by: Moreno on the east; Buildings E and F on the
south and southeast; the athletic fields on the south; the Centu City border on the west; and
Building A, Building B and the Graduation Lawn on the north. Maps of the campus and Prime
Building Area is attached hereto as Exhibit J. In order to fully implement the Master Plan, the
Prime Building Area must accommodate additional facilities that wil allow for a 3,000 student
build-out and a 1,000-car parking garage capacity.27 Given the property constraints sumarized
here, to meet these goals BHUSD likely will need to put parking capacity underground, thus
constructing a building with deep foundations. Notably, this is precisely the location that Metro
and FT A propose to use for the tuel to ru the subway to the proposed Constellation Avenue

station location.

8. The Curent Projects

As part of the Master Plan implementation, several major projects are currently being
considered by the Board and the PAC. These include:

· Adding a new CIF -compliant gymnasium and aquatics building while maintaining the
curent sports facilties;

. Adding a community sports administration, processing, and bus transfer facilty;
· Adding a parking garage with at least 600 new spaces to replace parking spaces lost to

anticipated construction;
· Adding additional community fuctions and classroom space to make up for undersized

facilities in curent structures; and

27 See the April 27, 2011 "Master Plan Implications Letter," p. lO, described in detail in Section E.9 below.
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. Adding replacement classrooms for any existing space lost to the renovation program.

These were all identified in the 2008 Master Plan Project List and the Measure E Project
List. Each of these has been the subject of significant discussion by the F AC over the course of
several years. As noted above, agendas and minutes of F AC meetings are posted on the Board's
website.

9. The Board Details Its Plans for BHHS to Metro

Metro has been well aware of BHUSD's plans for BHHS since at least 2008, when the
Board released the Master Plan and City voters approved Measure E. BHUSD wared Metro of
its plans in its October 12,2010 comment letter to the DElS. The letter states:

We hope you recognize that (BHUSD) is currently undergoing a much needed
and extensive modernization of its buildings. The community supported this
modernization plan by passing a $334 milion dollar bond measure in 2008.
The Board is gravely concerned about the tuneling under Beverly Hils High
School which would be required by all proposed routes other than the Santa
Monica Boulevard route. We are specifically concerned that the underground
parking structures and other proposed projects on the BHHS campus could
directly conflct with the depth of the subway tunnels. . .. Stated simply, the

Board objects to any project that would prevent the District from fully and
safely developing its propert.

BHUSD also provided Metro with a detailed memo describing its plans for BHHS and
how a tunel that went directly through the Prime Building Area would disrupt those plans.
However, Metro has failed to take the Board's plans into consideration. This is evidenced by a
March 31, 2011 letter (the "Existing Buildings Letter") from Metro's chief counsel to the
Board's outside legal counseL. The Existing Buildings Letter states:

For several months, MTA has been trying to obtain from Beverly Hils
Unified School District a copy of the plans and drawings for the existing
buildings on its High School campus. As you know, the information
contained in foundation drawings is extremely helpfui in determining the
feasibility of tuneling under developed propert.

Despite knowledge of the Master Plan and Measure E, nowhere in the Existing Buildings Letter
does Metro request information regarding the Board's future plans for BHHS. Nor has Metro
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ever requested information from the Board about those plans. A copy of the Existing Buildings
Letter is attched hereto as Exhibit K.

In response to the Existing Buildings Letter, on April 27, 2011, the Superintendent of
BHUSD sent Metro a letter entitled "Westside Subway Extension - Beverly Hils High School
Master Plan Implications for Metro" ("Master Plan Implications Letter"). The Master Plan
Implications Letter included a 24-page attachment that described the constraints on building
(discussed above) and explained how a subway alignment that required tunneling underneath the
Prime Building Area would have a devastating impact on the Board's ability to implement its
Master Plan. In the Master Plan Implications Letter the Board informed Metro that, among other
things:

. The Prime Building Area is the only area available to BHUSD for large new school

construction.

· BHUSD is very likely in the near future to build a new athletic facilty in the area
immediately above the proposed Metro tunels, and this structure may include
underground parking. Construction of this structue wil be either concurrent to or ahead
of construction of the Project.

· BHUSD plans to build at least one new education building and parking garage in the
Prime Building Area, immediately above the location of Metro's tunnels, with a lower
floor elevation of no less than 235 feet. This elevation would eliminate any vertical

separation between the building and the tunels.

· Existing 1930s-era buildings exist on the BHUSD campus that wil remain in operation
for many decades and which would be over or adjacent to the tunnel alignment.

· Various site constraints, future growth issues and public access requirements may force
BHUSD to substantially expand and maximize the amount of construction in the Prime
Building Area.

· Putue BHHS buildings may not use spread footing systems for their foundation. New
construction may require deeper pile based foundation systems based on normal
structural design criteria contained in the Field Act and as applied by the California
Division of the State Architect.

· Portions of the BHHS campus have been actively producing oil for 100 years, and
numerous abandoned oil wells, sumps, pipelines, and other facilities are scattered over
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the campus. Metro's proposed route intersects several known abandoned oil sumps of
undetermined depth and abatement status.

Metro never responded in wrting to the Master Plan Implications Letter. A copy of the Master
Plans Implications Letter is attached hereto as Exhibit L.

The Agencies' treatment in the FEIS of the issues associated with tuneling underneath
the BHHS campus in the FElS is wholly unsatisfactory and does not meet the requirements of
NEP A or Section 4(f). One searches the FEIS in vain to find any discussion of the fact that the
tuneling under BHHS needed for the Constellation Avenue Station would impair the use and
value of the property, including its well documented plans for improvements consistent with the
use for which it qualifies under Section 4(f). Under NEPA, these approved local plans for use of
the BHHS property needed to be addressed and considered in the selection of appropriate NEP A
alternatives. The FEIS fails to meet this requirement.

Conclusion

On behalf of the BHUSD, we ask that the FT A prepare and circulate a Supplemental
DElS and PElS that addresses the issues identified in this letter. We ask that the FTA not
approve the selection of the Constellation A venue station at Century City until the Supplemental
NEP A documents are completed and adequately address the points that have been raise.

Sincerely,,i i fA 11

/!~a::::and ¿~~

cc: Peter Rogoff, Administrator (w/o encls.)

Dorval R. Carer, Jr., Chief Counsel
Leslie Rogers, Regional Administrator, Region ix
Renee Marler, Regional Counsel
Joonsik Maing, Assistant Regional Counsel (w/o encls.)
Ar Leahy, CEO of LA Metro
Dr. Gary Woods, BHUSD Superintendent
Dr. Brian Goldberg, President, BHUSD (w/o encls.)
Lisa Korbatov, BHUSD Board (w/o encls.)
Scott Gluck, Esq. (w/o encls.)




























































