	FTIP#________

EA#__________ EA#__________

PPNO_________
	CFP# ____
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Caltrans Agreement #  _____



CALL FOR PROJECTS

PROPOSITION C, CMAQ, RSTP, RIP AND TE
FUNDING AGREEMENT
This Funding Agreement (“FA”) is made and entered into effective as of [INSERT FA COMMENCEMENT DATE] (the “Effective Date”), by and between the Los Angeles County Metropolitan Transportation Authority ("LACMTA") and the State of California, acting by and through its Department of Transportation ("STATE") for the [INSERT PROJECT TITLE AND LACMTA CFP PROJECT #] (the "Project").

[DELETE THESE LINES AND ANY PARAGRAPHS, IF FUNDING SOURCE WAS NOT PROGRAMMED.]
(LOCAL ONLY)
WHEREAS, as part of the [INSERT THE YEAR OF Call For Projects] Call for Projects, the LACMTA Board, at its [INSERT MEETING DATE, meeting, programmed $____________ in Proposition C 25% (Prop C) funds to STATE for the Project, subject to the terms and conditions contained in this FA; and

(FEDERAL ONLY)
WHEREAS, as part of the [INSERT THE YEAR OF Call For Projects] Call for Projects, the LACMTA Board, at its [INSERT MEETING DATE, meeting, authorized $_________ in Congestion Mitigation Air Quality (CMAQ) funds programmed in FY 200_ -XX for the Project to STATE, subject to the terms and conditions contained in this FA; and

WHEREAS, as part of the [INSERT THE YEAR OF Call For Projects] Call for Projects, the LACMTA Board, at its [INSERT MEETING DATE, meeting, authorized $_________ in Regional Surface Transportation  (RSTP) funds programmed in FY 200_ -XX for the Project to STATE, subject to the terms and conditions contained in this FA; and

(STATE ONLY)
WHEREAS, the California Transportation Commission (“the CTC”) at its meeting of [INSERT MEETING DATE, programmed $________ of Regional Improvement Program (RIP) (PPNO _______) programmed in FY 200_ -XX and/or Transportation Enhancement (TE) funds programmed in FY 200_ -XX (PPNO _______) for the Project in the [INSERT YEAR/DATE] State Transportation Improvement Program (STIP); and

WHEREAS, as part of the [INSERT THE YEAR OF Call For Projects] Call for Projects, the LACMTA Board at its [INSERT MEETING DATE, meeting approved the STIP Program; and;

WHEREAS, the Funds are currently programmed as follows: $__________ in Prop C funds in,  FY 200_ -XX ____, $__________ in RIP funds in FY 200_ -XX ____, $_________ in CMAQ funds in FY 200_ -XX ______, $_________ in RSTP funds in FY_______ and $________ in TE funds.  The total designated for the Project is $__________.

NOW, THEREFORE, the parties hereby agree as follows:

The terms and conditions of this FA consist of the following and each is incorporated by reference herein as if fully set forth herein:

1. Part I – Specific Terms of the FA

2. Part II – General Terms of the FA

3. Attachment A – Project Funding
4. Attachment B – Financial Plan
5. Attachment C – Scope of Work

Attachment C1 – Location Map(s)
6. Attachment D – Reporting Guidelines
7. Attachment D1 – Quarterly Expense Report

8. Attachment E – Federal Transportation Improvement Program (FTIP) Project Sheet

9. Attachment F – Form of Acceptance Statement

10. Attachment G – Proposition C Guidelines in effect on the Effective Date (the “Guidelines”), a copy of which has been provided to STATE

11. Attachment H – Special Grant Conditions [PLEASE REMOVE IF NOT APPLICABLE]
In the event of a conflict, the Special Grant Conditions in Attachment H, if any, shall prevail over the Specific Terms of this FA and the Specific Terms of this FA shall prevail over the General Terms of this FA.

IN WITNESS WHEREOF, the parties have caused this FA to be executed by their duly authorized representatives: 

LACMTA:
STATE:

LOS ANGELES COUNTY
STATE OF CALIFORNIA

METROPOLITAN TRANSPORTATION
Department of Transportation

AUTHORITY


MALCOLM DOUGHERTY

Acting Director
By:  __________________________________
By:  _________________________________

Arthur T. Leahy
Date
Michael Miles
Chief Executive Officer

District Director

Approved as to Form:
Approved as to Form and Procedure:


John F. Krattli

Acting County Counsel

By:  __________________________________
By:  _________________________________


Deputy
Date
Attorney
Date

Department of Transportation


Certified as to Funds:


By:  _________________________________


Paul Kwong
Date
District Budget Manager

Certified as to Financial Terms and Conditions:

By:  _________________________________


Accounting Administrator
Date

PART I


SPECIFIC TERMS OF THE FA
1.
Title of the Project (the "Project"): [INSET PROJECT TITLE]
2. Grant and Programmed Funds.

Programmed Funds for this Project consist of the following:  Regional Improvement Program funds (the “RIP Funds”), Proposition C 25% funds (the “Prop C Funds”), Federal Congestion Mitigation Air Quality funds (the “CMAQ Funds”) and Federal Regional Surface Transportation Program funds (the “RSTP Funds”) and the Transportation Enhancement funds (the “TE” Funds).  The RIP Funds, the Prop C Funds, the CMAQ Funds, the RSTP Funds, and the TE Funds, together are referred to as “the Funds.”
2.1 To the extent the Prop C Funds are available; LACMTA shall make to STATE a one-time grant in the amount of $___________for the Project.  LACMTA Board of Directors action of _________ granted the Prop C Funds for the Project. The Funds are programmed over ____ (__) years ($________ in FY____-__).  LACMTA Board of Directors’ action will be required annually to approve Prop C Funds for each Fiscal Year prior to the Prop C Funds being allocated to STATE.

2.2 RIP Funds:  The CTC programmed $________ in TE Funds for the Project as shown in the ____ STIP Funding Document for PPNO ______, EA _______.

2.3 TE Funds:  The CTC programmed $________ in TE Funds for the Project as shown in the ____ STIP Funding Document for PPNO ______, EA _______.
2.4
Federal Funds:

2.4a
LACMTA programmed $________ in RSTP Funds for the Project.

2.4b
LACMTA programmed $________ in CMAQ Funds for the Project.

2.5
Funding and Programming Agencies

2.5a
The Funding Agencies for this Project are: STATE for the RIP & TE Funds, the Federal Highway Administration (FHWA) for the CMAQ Funds and the RSTP Funds, and LACMTA for the Prop C Funds.

2.5b
The Programming Agency for this Project is: LACMTA for the RIP, TE, CMAQ, RSTP, and Prop C Funds.

3.
Reimbursement [Use the appropriate reimbursement clause for applicable components.]

3.1
Reimbursement of Right-of-Way Support and Construction Costs with Prop C Funds shall be paid on a monthly basis as follows: STATE shall cause its District 07 office to submit to LACMTA, not later than the close of business on the 22nd day of each month, a copy of the Right-of-Way Support Cost Summary and/or Project Progress Pay Estimate of the type defined in Section 2-10 of STATE’s Construction Manual. STATE shall then cause its Accounting Office in Sacramento to submit the Electronic Billing Invoice Packet to LACMTA by the next to last business day of the month.  Provided LACMTA receives the Progress Pay Estimate in the time frame stated above, LACMTA shall wire STATE the undisputed invoiced Project payment through the Electronic Fund Transfer Process within ten (10) business days after receipt of that Progress Pay Estimate or within five (5) business days after receipt of the Electronic Billing Invoice Packet, whichever date is later. The amount of the payment by LACMTA is subject to the provisions of Part II, Section 4 herein below.
3.2
Reimbursement of Design and Construction Support Costs with Prop C Funds shall also be paid monthly. STATE shall submit to LACMTA (not later than the close of business on the 22nd day of each month) the estimated future Project support costs representing two (2) weeks or more actual and no more than two (2) future weeks estimated support costs.  STATE shall then submit the Electronic Billing Invoice Packet for those costs to LACMTA by the next to last business day of the month. Provided LACMTA receives the Project support cost report in the time frame stated above, LACMTA shall wire STATE the payment through the Electronic Fund Transfer Process within ten (10) business days after receipt of the support cost billing packet or within five (5) business days after receipt of the Electronic Billing Invoice Packet, whichever date is later. The amount of the payment by LACMTA is subject to the provisions of Part II, Section 4 hereinbelow.

3.3
For reimbursement of Project Costs with RIP Funds and TE Funds, STATE shall the RIP and the TE Funds directly from the Funding Agency pursuant to the normal STIP process. The allowable expenditures, the cost reimbursement schedule, eligibility issues, resolution of disputes, and all other issues relating to this FA as they apply to RIP Funds and TE Funds, shall be subject to the rules, regulations, and requirements of the CTC.
3.4
Reimbursement of Project Costs with Federal CMAQ and RSTP Funds for this one-time grant shall be paid as follows:  STATE shall receive the CMAQ and RSTP funds directly from the FHWA pursuant to a separate agreement with FHWA.  STATE shall be subject to, and comply with, all applicable requirements of the FHWA.  The allowable expenditures, the cost reimbursement schedule, eligibility issues, resolution of disputes, and all other issues relating to these federal funds shall be subject to the rules, regulations, and requirements of the FHWA.
4.
Attachment A, the Project Funding (the "Project Funding"), documents the sources of all funds programmed to the Project and identifies the fiscal years in which all Project funds are programmed.

5.
Attachment B, the Financial Plan (the "Financial Plan"), documents the entire proposed cash flow budget, cost and financial plan for the Project, which includes the total sources of all funds programmed to the Project, including STATE and other entity funding commitments, if any, for this Project as well as the fiscal year and quarters the Project funds are anticipated to be expended.  To the extent STATE updates the Financial Plan, such update shall be submitted to Metro’s Area Team Director in writing.  If the Metro’s Area Team Director concurs with such Prop C Funds and/or Metro programmed federal funds modification in the updated Financial Plan in writing, Attachment B shall be replaced with the new Attachment B setting forth the latest approved Financial Plan.

6.
The State shall complete the Project as described in the Scope of Work.  Attachment C, (the “Scope of Work”), includes a detailed description of the Project and the work to be completed, including anticipated Project milestones and a schedule consistent with the lapsing policy in Part II, Section 8.1, and a description of the Project limits.  Work shall be delivered in accordance with this schedule and scope unless otherwise agreed to by the parties in writing.  If STATE is consistently behind schedule in meeting milestones or in delivering the Project, STATE may be penalized by lower scores on future LACMTA Call for Projects applications and LACMTA will have the option to terminate the FA for default as described in Part II, Section 9, herein below.

7.
No changes to the Prop C Funds and/or LACMTA programmed federal funds allocated in the Project Funding or the Scope of Work shall be allowed without an amendment to the original FA, approved and signed by both parties.

8. The "FTIP PROJECT SHEET (PDF)" is attached as Attachment E and is required to ensure that the Project is programmed correctly in the most up-to-date FTIP document.  The FTIP PROJECT SHEET (PDF) can be found in ProgamMetro (FTIP) database) under the reports section at www://program.metro.net.  All projects that receive funding through the LACMTA Call For Projects must be programmed into the FTIP as the FTIP includes locally funded regionally significant projects for information and air quality modeling purposes.  STATE shall review the Project in ProgramMetro each year and update or correct the Project as necessary during a scheduled FTIP amendment or adoption.  STATE will be notified of amendments and adoptions to the FTIP via e-mail.  Changes to the FTIP through ProgramMetro should be made as soon as possible after STATE is aware of  any changes to the Project, but no later than October 1 of the year the change or update is effective.  Should STATE fail to meet this date, it may affect STATE's ability to access funding, delay the Project and may ultimately result in the Funds being lapsed.

9.
LACMTA’s Address:



Los Angeles County Metropolitan Transportation Authority



One Gateway Plaza



Los Angeles, CA 90012-2952



Attention: __________, Project Manager    (213) 922-______


________@metro.net 

10.
STATE's Address: 



State of California Department of Transportation



District 7, Office of Project Management – South



100 South Main Street



Los Angeles, CA 90012



Attention: _________, Project Manager      (213) ________


___________@dot.ca.gov 

PART II

GENERAL TERMS OF THE FA
1.
TERM.  The term of this FA shall commence on the Effective Date and shall terminate upon the occurrence of all the following, unless terminated earlier as provided herein: (i) the date the agreed upon Scope of Work has been completed and is signed-off by the LACMTA Project Manager and, (ii) all LACMTA audit and reporting requirements have been satisfied and, (iii) the final disbursement of the Funds has been made to STATE. All eligible Project expenses as defined in the Reporting Guidelines (Attachment D) incurred after the Effective Date shall be reimbursed in accordance with the terms and conditions of this FA. Within one hundred and twenty (120) days after LACMTA’s receipt of the Acceptance Statement, as defined in Part II, Section 5.6 below, LACMTA will establish a reserve fund for the payment of any pending claims noticed pursuant to Section 5.12 and not settled at the time of acceptance and all Project related future STATE defense costs. LACMTA, as part of establishing such reserve fund, will reprogram any unused portions of the Funds specified in Part I, Section 2.


1.1
Should LACMTA determine there are insufficient Funds available for the Project, LACMTA may terminate this FA by giving written notice to STATE at least thirty (30) days in advance of the effective date of such termination.  If a Project is terminated pursuant to this section, LACMTA will not reimburse STATE any costs incurred after that termination date except those costs necessary (i) to return any facilities modified by the Project construction to a safe and operable state; (ii) to pay valid contractor claims that arise prior to termination; (iii) to terminate the construction contractor’s control over the Project; and (iv) to pay all Project related claim defense costs.  LACMTA’s share of these costs will be consistent with the established funding percentages outlined in this FA.
2.
INVOICE BY STATE.  Unless otherwise stated in this FA, the Quarterly Expense & Progress Report described in Part II, Section 5.1 of this FA and other supporting documents as required by LACMTA shall satisfy LACMTA invoicing requirements. Electronic Billing Invoices Packets, required in Part I, Sections 3.2 and 3.3, shall be sent to the LACMTA Project Manager at the e-mail address shown in Part I and to the LACMTA Accounts Payable Department at the e-mail address to be provided by the LACMTA Project Manager.  No invoices shall be paid for the Project once STATE submits its Acceptance Statement pursuant to Section 5.6 below.

3.
USE OF FUNDS.

3.1
STATE shall utilize the Prop C Funds, CMAQ Funds, RSTP Funds, RIP Funds and TE Funds to complete the Project as described by the CTC and in accordance with this FA.

3.2
Attachment C shall constitute the agreed upon Project Scope of Work between LACMTA and STATE. The Prop C Funds granted by LACMTA under this FA, and the CMAQ, RSTP, RIP and TE Funds as programmed under this FA can only be used towards the completion of this Scope of Work.


3.3
STATE shall not use the Prop C Funds, CMAQ, RSTP, RIP and TE Funds to substitute for any other funds or projects not specified in this FA. The Prop C Funds, CMAQ, RSTP, RIP and TE Funds shall not be used for any expenses or activities above and beyond those specified in the approved Scope of Work (Attachment C) without an amendment to this FA approved and signed by the LACMTA Chief Executive Officer or Designee.  


3.4
STATE must use the Prop C Funds in the most cost-effective manner. If STATE intends to use a consultant or contractor to implement all or part of the Project, LACMTA requires that such activities be procured in accordance with STATE’s standard contracting procedures and consistent with State law. STATE will also use the Prop C Funds in the most cost-effective manner when the Prop C Funds are used to pay “in-house” staff time. The effective use of Prop C Funds provision will be verified by LACMTA through on-going Project monitoring and through the LACMTA final audit.

3.5
 If STATE desires to use the Prop C Funds to purchase/lease equipment (i.e., computers, etc.) necessary to perform or provide the services disclosed in the Scope of Work, STATE must obtain LACMTA’s written consent prior to purchasing/leasing specific equipment. Equipment purchased/leased without such prior written consent shall be deemed an unallowable expenditure of the Prop C Funds. If equipment (such as computer hardware or software) or personal property purchased or leased using the Prop C Funds ceases to be used for the proper use as originally stated in the Scope of Work or the Project is voluntarily discontinued, any Prop C Funds expended to acquire equipment or personal property for that purpose must be repaid to LACMTA in proportion to the equipment or personal property useful life remaining in accordance with the Guidelines and in proportion of the grant Prop C Funds to the total of all Project Funding commitments.  LACMTA understands STATE may elect to sell any such equipment or personal property at public sale or auction and pay LACMTA its share of the net proceeds as described above.  

4.
DISBURSEMENT OF FUNDS. 

4.1
Disbursements of Prop C Funds to STATE for third party Construction Costs shall be made through the Electronic Fund Transfer Process and in accordance with the procedure stated in Part I, Section 3.2. Each monthly disbursement shall be equal to the amount actually paid to or on behalf of the contractor and shall be for the “Total Pay to Contractor” amount plus the amount of the contract retention paid to an escrow account or a STATE account on behalf of the contractor or their agent as shown on the Progress Pay Voucher for the month covered by the Electronic Billing Packet. 

4.2
Disbursements of Prop C Funds to STATE for all direct and indirect construction Support Costs shall be made through the Electronic Fund Transfer Process and in accordance with the procedure stated in Part I, Sections 3.2 and 3.3. Each monthly disbursement shall be for the amount of STATE’s monthly Support Costs for the month covered by the Electronic Billing Invoice Packet. The monthly Support Costs may represent two or more weeks of actual costs and two weeks estimated costs with adjustments made in the subsequent month for corrections of the prior two (2) weeks of estimated Support Costs. 

4.3
Disbursements of Federal CMAQ and RSTP funds to STATE for Project Costs shall be made in accordance with the procedures established between STATE’s Local Assistance Branch and FHWA. 


4.4
Disbursements of RIP and TE funds to STATE for Project Costs shall be made in accordance with the normal STIP process.

4.5
Notwithstanding the above four sections, LACMTA, upon receipt of STATE’s complete billing with supporting information, will notify STATE in writing within thirty (30) days of any Project Prop C charges which LACMTA disputes. STATE may, within seven (7) working days of receipt of a written invoice discrepancy notice from LACMTA disputing that invoice, contest any part of LACMTA’s notice and request a dispute resolution in conformance with Section 5.10 hereinbelow.  

4.6
STATE shall credit any undisputed Prop C payments in STATE’s next current Electronic Billing Invoice Packet payment request. Upon final resolution of a disputed claim, STATE shall make the appropriate credit or debit to LACMTA’s Project account.
5. REPORTING AND AUDIT REQUIREMENTS/PAYMENT ADJUSTMENTS.


5.1
STATE shall submit Quarterly Expense & Progress Reports, using the format shown in Attachment D1, within fifteen (15) days following the last day of the months of October, January, April, and July.  Should STATE fail to submit such reports within ten (10) days of the due date and/or submit incomplete reports (see Attachment D); LACMTA will not reimburse STATE until the completed required reports are received, reviewed, approved, and reconciled to the Project Funding. The Quarterly Expense & Progress Report shall include all appropriate documentation (such as contractor progress vouchers and last quarter’s expenditure and labor reports, etc.) and the status of Project federal and state funds obligations and expenditures.  All supporting documents must include a clear justification and explanation of their relevance to the Project.  If no activity has occurred during a particular quarter, STATE will still submit the Quarterly Expense & Progress Report documenting the reason for no activity.  These Reports shall be sent to the LACMTA Project Manager at the address shown in Part I, Section 8, and said Reports will be reviewed and acted upon within thirty (30) days of that receipt; provided, however, if LACMTA fails to act upon any report, nothing shall preclude LACMTA from requesting any future corrective action.

5.2
LACMTA, and/or its designee, shall have the right to conduct interim and final audits of the Project, including financial and compliance audits, and pre-award audits as LACMTA deems appropriate.  LACMTA shall use reasonable efforts to commence the final audit within ninety (90) days of LACMTA’s receipt of the Acceptance Statement, as defined in Part II, Section 5.6 below, and will make every reasonable attempt to conduct such audits in a timely manner.  STATE agrees to establish and maintain proper accounting procedures, cash management records and related documents in accordance with State law, STATE’s Budgetary Basis of Accounting, and generally accepted accounting principles (“GAAP”).  STATE shall reimburse LACMTA for any Project Prop C Fund reimbursement received by State that is not in compliance with the terms and conditions of this FA. LACMTA shall use applicable Federal Acquisition Regulations (FAR) in determining the reasonableness of Project costs incurred. 

5.3
STATE’s records shall include all Project accounting records, written policies and procedures, contract files related to costs, original estimates, correspondence related to costs, change order files (including documentation covering negotiated settlements), invoices, and any other supporting evidence to substantiate charges related to the Project (all collectively referred to as “Records”). Such Records shall be available for inspection, audit, and reproduction by LACMTA auditors or authorized LACMTA representatives to the extent necessary to adequately permit evaluation of expended Project costs. Records subject to audit shall also include those Records necessary to evaluate and verify direct and indirect costs, (including overhead allocations) as they may apply to STATE costs associated with the Project.


5.4
If provided for by STATE’s contract with its contractors, STATE shall cause all of its contractors to furnish all records which STATE is entitled to obtain from its contractors to LACMTA, which may include accounting records, contract files, original estimates, cost related correspondence, change order files (including documentation covering negotiated settlements), invoices, and any other cost supporting evidence related to the Project.
5.5
LACMTA or any of its duly authorized representatives, upon reasonable written notice and in coordination with STATE’s Audits and Investigations Office, shall be afforded access to all of the records of STATE and the records of its contractors related to Project costs that are in STATE’s possession, and shall be allowed to interview any employees of STATE through the term of this Agreement and for the Undisputed Records Retention Period and the Disputed Records Retention Period, as applicable.  The Undisputed Records Retention Period is defined in Section 5.6 below and the Disputed Records Retention Period is defined in Section 5.7 below.
5.6
LACMTA’s audit rights shall commence on the date LACMTA receives STATE’s Project contractor’s response (“Acceptance Statement”) to STATE’s Proposed Final Estimate (“PFE”) for the Project.  The form of the Acceptance Statement is attached as Attachment F.  The Acceptance Statement shall identify those costs which the Contractor does not dispute and which STATE will pay to the contractor (the “Undisputed Costs”) and those potential costs which the Contractor disputes as insufficient (a “Claim”) and which STATE will not pay to contractor (the “Disputed Costs”).  STATE shall provide a copy of the Acceptance Statement to LACMTA within ten (10) days of STATE’s receipt of the Acceptance Statement.  Upon receipt of the Acceptance Statement, LACMTA is only obligated to audit the Undisputed Costs and such rights to audit the Undisputed Costs shall continue for two years from the date LACMTA receives the Acceptance Statement which identifies such Undisputed Costs; provided, however, STATE acknowledges and agrees that any delay in LACMTA having access to the necessary records caused by STATE or its representatives will result in extending the time for LACMTA to audit the Undisputed Costs commensurate with the delay in providing access to such records.  The records for the Undisputed Costs must be retained by State for two (2) years after LACMTA receives the Acceptance Statement identifying those Undisputed Costs; provided, however, STATE acknowledges and agrees that any delay in LACMTA having access to the necessary records caused by STATE or its representatives will result in extending such record retention period (the “Undisputed Records Retention Period”).  Any Disputed Cost Claim shall be handled in the manner described in Section 5.7 below. 


5.7
LACMTA’s audit rights for Disputed Costs shall commence on the date that LACMTA receives the Final Project Cost Summary (“Summary”), after the Project has reached District Expenditures Done (“DED”) status, reporting that such Disputed Cost is resolved and shall continue for two years thereafter; provided, however, STATE acknowledges and agrees that any delay in LACMTA having access to the necessary records caused by STATE or its representatives will result in extending the time for LACMTA to audit the Disputed Costs commensurate with the delay in providing access to such records.  The records for the Disputed Costs must be retained by STATE during the entire period of time such costs are in dispute and for an additional two (2) year period commencing on the date LACMTA receives the Summary that such Disputed Cost is resolved; provided, however, STATE acknowledges and agrees that any delay in LACMTA having access to the necessary records caused by STATE or its representatives will result in extending such record retention period (the “Disputed Records Retention Period”).  

5.8
LACMTA or any of its duly authorized representatives, upon reasonable written notice and in coordination with STATE’s Audits and Investigations Office, shall have access to the offices of STATE and to all necessary Project records, and shall be provided adequate and appropriate work space in order to conduct audits in compliance with the terms and conditions of this FA to the extent reasonably practicable.

5.9
Upon completion of the audit, LACMTA or their representative shall, present the preliminary audit findings and recommendations to STATE in an exit conference and in a draft audit report which shall be provided to STATE for review and comments. STATE shall provide LACMTA written comments as to acceptance and/or rejection of LACMTA’s audit findings within sixty (60) days after STATE’s receipt of the draft audit report.  In the event of a dispute, STATE may request copies of all pertinent LACMTA audit calculations and supporting documentation that support the draft audit report findings in accordance with Generally Accepted Governmental Audit Standards (“GAGAS”).  LACMTA acknowledges and agrees that any delays in STATE having access to the calculations and supporting documentation caused by LACMTA or its representatives will result in extending STATE’s response time commensurate with the delay in providing access to such documentation. 

5.10
The LACMTA final audit findings are subject to dispute resolution as is provided herein.  Any dispute arising under an interim or post-audit of this FA that is not resolved by Audit personnel of LACMTA and STATE shall be referred to a committee consisting of the District Director of Caltrans District 7 and the Countywide Planning and Development Chief Planning Officer of LACMTA for administrative resolution. Each party reserves its right to pursue all available legal remedies. When LACMTA final audit findings require STATE to return Prop C fund monies to LACMTA, and to the extent STATE does not dispute such findings, STATE shall return the undisputed monies within thirty (30) days after that final audit is sent to STATE.  To the extent STATE disputes such final audit findings, and such dispute is resolved in LACMTA’s favor, State shall return such disputed Prop C Funds to LACMTA within thirty (30) days after such resolution. 


5.11
All Project contractor claims and Project-related settlements, arbitration awards, expert fees, consultants, arbitration fees, attorney fees, costs awarded, penalties, interest and any other cost or expense associated with STATE’s defense of the contractor’s Claims or issues in arbitration shall be paid as an eligible Project cost at the sole discretion of STATE.

5.12
When a Project contractor has filed a notice of potential Claim with STATE that cannot be resolved within sixty (60) days of the completion of Project work, STATE will notify LACMTA of the extent of said Claim(s) and provide an estimate, including any supporting documentation required by LACMTA, of the STATE’s anticipated costs to respond to and defend said Claim(s).  After LACMTA reviews said estimate, LACMTA shall set aside any remaining unused Project Funds as a retention or may augment any available insufficient Funds with additional funds to pay those costs if allowed or paid; provided, however, LACMTA and STATE agree that a request must first be submitted to the LACMTA Board for those additional funds and nothing in this FA shall obligate, or be construed to obligate, the LACMTA Board to approve such request for additional funds.  Any remaining Project funds in excess of known and potential claims costs may be reallocated to other work by LACMTA at its sole discretion. 

6. ONE TIME GRANT.  This FA is a one time only grant of the Prop C Funds subject to the terms and conditions agreed to herein. This FA neither implies, nor obligates, any future funding commitment on the part of LACMTA.
7. SOURCES AND DISPOSITION OF FUNDS.


7.1
 STATE shall fully fund or contribute State's Funding Commitment, if any, as identified in the Project Funding (Attachment A) towards the cost of the Project. If the Funds identified in Attachment A are insufficient to complete the Project, LACMTA and STATE agree that a request will be submitted to the LACMTA Board for the additional funds necessary to complete the Project, and pay all Claims and associated Claims defense costs.  Any additional funds approved for the Project shall be deducted from future programming allocations, if any, for the Project equivalent Modal category.  Nothing in this FA shall obligate, or be construed to obligate, the LACMTA Board to approve such request for additional funds.

7.2
STATE shall be eligible for the Prop C Funds up to the grant amount specified in Part I, Section 2, of this FA, subject to the terms and conditions contained herein.  Any Prop C Funds expended by STATE prior to the effective date of this FA, except as provided for herein, shall not be reimbursed without the prior written consent of LACMTA.  STATE funding commitments, if any expended prior to the fiscal year the Prop C Funds are awarded, shall be spent at STATE’s own risk. 


7.3
STATE agrees to prepare and keep a current log of all Contract Change Orders (CCO) and shall provide a copy of the log to the LACMTA Project Manager upon request. STATE shall notify the LACMTA Project Manager when 50% of the Contingency funds allotted for the Project have been used. Funding for all CCO's must be available within the Project Allotment and the Project Budget.


7.4
Any cost underruns to the Project Funding shall be apportioned between LACMTA and the STATE in the same proportion as the Sources of Funds from each party to this FA as specified in the Project Funding (Attachment A) to this FA. 

7.5 After award of a construction contract for Project, should LACMTA not approve subsequent fiscal year funding pursuant to Part I, Section 2, or additional funds pursuant to Section 7.1 above, and should those funds be necessary to allow Project  completion, and if the CTC, after requests by STATE with concurrence by LACMTA, does not authorize supplemental funds, STATE shall ensure that all operating right of way is placed in a satisfactory safe operating condition and then shall order the contractor to cease Project work and will thereafter submit all allowed Project  Claims and related defense costs to LACMTA, all as is provided for herein. 

7.6 The obligation of LACMTA to grant Prop C Funds for the Project is subject to sufficient funds being made available for the Project by the LACMTA Board.  If such Prop C Funds are not made available for the Project, Part II, Section 1.1 shall apply.
8.
TIMELY USE OF FUNDS / REPROGRAMMING OF FUNDS.

8.1 STATE must demonstrate timely use of the Funds by:

(i) Executing this FA by _________,  (Evidence of timely obligation for right of way and construction capital will be a signed "Request for Approval/To Proceed" document (Caltrans Form FNM-76) and/or the Fund Request STATE submits to the CTC.); and
(ii) Meeting the Project milestone due dates agreed upon by LACMTA and STATE in Attachment C (Scope of Work) of this FA.   Contracts for construction or capital purchase shall be executed within nine (9) months from the date of completion of design.  Project design (preliminary engineering) must begin within six (6) months from that identified milestone start date.  Funds programmed by LACMTA for Project development or right-of-way costs must be expended (including by deposit into a condemnation action) by the end of the second fiscal year following the year the Funds were first programmed; and

(iii) Submitting the Quarterly Expense/Progress Report as described in Part II, Section 5.1 of this FA; and 

(iv) Expending the Prop C Funds granted under this FA for allowable costs by ________, unless otherwise stated in this FA.  

If STATE fails to meet any of the above conditions, the Project shall be considered lapsed and all Prop C Funds remaining after the payment of all allowable Project costs will be submitted to the LACMTA Board for deobligation.  Expenses that are not invoiced within sixty (60) days after the lapsing date (except Claims and Claim defense costs) are not eligible for reimbursement.

8.2
Programmed RIP and TE Funds are available for allocation by the CTC only until the end of the Fiscal Year (FY) for which they are programmed in the STIP. Funds allocated for construction or for purchase of equipment must be encumbered no later than 12 months after the date of allocation by the CTC. Fund encumbrance will be evidenced by award of a contract by STATE, or as provided in Part II, Section 8.1.  Project completion shall occur no later than 36 months after the date of contract award. At the time of fund allocation, the CTC may extend the 36-month period for Project completion and full expenditure of funds as necessary to accommodate the proposed expenditure plan for the Project. 

8.3
In the event that the timely use of the Prop C Funds is not demonstrated as described in Part II, Section 8.1 of this FA, the Project will be reevaluated by LACMTA as part of its annual Call for Projects Recertification process and all of the Prop C Funds may be deobligated and reprogrammed by the LACMTA Board.  If one year of Project Prop C funding is lapsed, subsequent year(s) Prop C funding will also be lapsed, effectively de-obligating that portion of the Project.  In the event the balance of any unexpended Prop C Funds are reprogrammed, this FA shall automatically terminate and, if applicable, STATE must return any and all unused Prop C Funds from payments made pursuant to this FA within thirty (30) days from the date the LACMTA Board de-obligates the Prop C Funds. 

9.
DEFAULT.
A Default under this FA is defined as any one or more of the following: (i) State fails to comply with the terms and conditions contained herein or in the Guidelines; or (ii) State fails to perform satisfactorily or makes a material change, as determined by LACMTA at its sole discretion, to the Financial Plan, the Scope of Work, or the Project Funding without LACMTA’s prior written consent or approval as provided herein.
10.
REMEDIES.
10.1
In the event of a Default by State, LACMTA shall provide written notice of such Default to STATE with a 30-day period to cure the Default.  In the event STATE fails to cure the Default, or commit to cure the Default and commence the same within such 30-day period to the satisfaction of LACMTA, LACMTA shall have the following remedies:  (i) LACMTA may terminate this FA; (ii) LACMTA may make no further disbursements of Funds to STATE; and/or (iii) LACMTA may recover from STATE any Funds disbursed to STATE as allowed by law or in equity.

10.2
Effective upon receipt of a written notice of termination from LACMTA, STATE shall not undertake any new work or obligation with respect to this FA unless so directed by LACMTA in writing.  Any Prop C Funds expended after said termination shall be the sole responsibility of STATE unless expressly provided to the contrary by this FA.  In either case, Funds necessary to ensure that operating State highway right of way is placed in a condition of safe permanent operation for the traveling public will continue to be reimbursed to STATE along with Funds necessary to suspend STATE’s contractor’s control over the Project and then pay pending claims arising out of the Project, after which no further Prop C Fund disbursements shall be made to STATE.
10.3
The remedies described herein are non-exclusive.  LACMTA shall have the right to enforce any and all rights and remedies herein or which may be now or hereafter available at law or in equity.

11.
COMMUNICATIONS.
11.1
STATE shall ensure that all Communication Materials contain recognition of LACMTA’s contribution to the Project.  STATE shall ensure that at a minimum, all Communications Materials shall include (i) the phrase “This project was partially funded by Metro” or alternative acceptable minimum language; and (ii) the Metro logo, with the exception of press releases, which do not require a Metro logo.

11.2
If STATE produces any Communication Materials that do not contain the information set forth in Section 11.1 above, STATE must provide an opportunity for prior review and written comment by the Chief Communications Officer of LACMTA or its designee before such materials can be produced.  If STATE does not receive a response from LACMTA Communications within seven (7) working days from the day of receipt by LACMTA Communications staff, STATE may proceed with producing the Communications Materials as proposed.

11.3
For purposes of this FA, “Communications Materials” include, but are not limited to, literature, newsletters, publications, websites, advertisements, brochures, maps, information materials, video, radio and public service announcements, press releases, press event advisories, and all other related materials.

11.4
For signage on Project structures, facilities, vehicles and construction sites, STATE shall use the phrase, “Funded in part by [Metro logo]” or “Your tax dollars at work [Metro logo]” or alternative acceptable language.  Further guidance on acknowledging LACMTA contribution is provided in the Communications Materials guidelines available from the LACMTA Communications Division.

11.5
STATE shall notify the LACMTA Chief Communications Officer or its designee of all press events related to the Project in such a manner that allows LACMTA to participate in such events, at LACMTA’s sole discretion.

11.6
The Metro logo is a trademarked item that shall be reproduced and displayed in accordance with specific graphic guidelines available from the LACMTA Communications Division.

11.7
STATE shall ensure that any subcontractor, including, without limitation, public relations, public affairs, and/or marketing firms hired to produce Project Communications Materials will comply with the requirements contained in this Section 10.
12.
OTHER TERMS AND CONDITIONS.

12.1
This FA, and its Attachments and the referenced Guidelines, constitute the entire understanding between the parties with respect to the Project and the Prop C Funds. The FA shall not be amended, nor any provisions or breach hereof waived, except in writing signed by the parties.

12.2
STATE shall be obligated to construct the Project as described in the Scope of Work.  The Project right-of-way acquired and the Project facilities constructed or reconstructed on the Project site with the Prop C Funds shall be dedicated to public transportation purposes.  If STATE uses the Project right of way or Project facilities in a manner different from the original purpose contemplated by this FA, STATE shall be required to adequately mitigate any impact or effects such other use may have to the transportation system in accordance with applicable state and federal law.  Further, if STATE sells, transfers, or in any way conveys excess Project right-of-way or Project facilities purchased or paid for with the Prop C Funds, STATE shall distribute to LACMTA its proportionate share of any net proceeds received.  LACMTA’s share shall be an amount equal to the proportion of the Prop C Funds to all other funds, if any, used to purchase the Project right or way or facilities.  For example, if Prop C Funds account for 50% of all Project right of way or facilities acquired, LACMTA would receive 50% of the net proceeds.  STATE’s indemnity provided under Part II, Section 11.4, shall survive termination of this Agreement and shall also apply to liabilities and expenses arising as a result of such new use of the Project right of way or Project facilities by STATE.

12.3
In the event that there is any legal court proceeding between the parties to enforce or interpret this FA or to protect or establish any rights or remedies hereunder, the prevailing party shall be entitled to its costs and expenses, including reasonable attorneys' fees.

12.4
Neither LACMTA nor any officer or employee thereof shall be responsible for any damage or liability occurring by reason of anything done or omitted to be done by STATE under or in connection with any Project work performed by and or service provided by STATE, its officers, employees and agents under this FA. STATE shall fully indemnify, defend and hold LACMTA, and its officers and employees harmless from and against any liability and expenses, including without limitation, defense costs, any costs or liability on account of bodily injury, death or personal injury of any person or for damage to or loss of risk of property, any environmental obligation, any legal fees and any claims for damages or any nature whatsoever arising out of the Project, including, without limitation: (i) misuse of the Funds by STATE and its officers and employees; (ii) breach of STATE’s obligations under this FA; or (iii) any act or omission of  STATE or its officers and employees in the performance of the Project or the provision of STATE services, including, without limitation, the Scope of Work described in this FA.

12.5
Neither party hereto shall be considered in default in the performance of its obligation hereunder to the extent that the performance of any such obligation is prevented or delayed by unforeseen causes, including, but not limited to, acts of God, acts of a public enemy, and government acts beyond the control and without fault or negligence of the affected party. Each party hereto shall give notice promptly to the other of the nature and extent of any such circumstances claimed to delay, hinder, or prevent performance of any obligation under this FA. 

12.6
STATE shall comply with and ensure that work performed under this FA is done in compliance with this FA, GAAP, all applicable provisions of federal and state laws, statutes, rules, regulations, and procedural requirements, including the Federal Acquisition Regulations (FAR). STATE acknowledges responsibility for obtaining copies of and complying with the terms of the most recent federal and state laws and regulations, including any amendments thereto. The terms of such federal and state laws and regulations are applicable to the work performed under this FA to the maximum extent feasible, unless otherwise provided for in writing by LACMTA. 

12.7
STATE shall not assign this FA, or any part thereof, without prior approval of the LACMTA Board, and any assignment without said consent shall be void and unenforceable.


12.8
This FA shall be governed by California law. If any provision of this FA is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remaining provisions shall nevertheless continue in full force without being impaired or invalidated in any way unless any of the stated purposes of this FA would be defeated.


12.9
The covenants and agreements of this FA shall inure to the benefit of, and shall be binding upon, each of the parties and their respective successors and assigns.


12.10
STATE will notify LACMTA prior to making any changes in Project Manager and Project Resident Engineer.


12.11
Notice will be given to the parties at the address as specified in Part I unless otherwise notified in writing of a change of address.


12.12
STATE, when engaged in the performance of the Project described in this FA, is not a contractor, agent, or employee of LACMTA and attests to no organizational or personal conflicts of interest and agrees to notify LACMTA immediately in the event that a conflict or the appearance thereof arises. STATE shall not represent itself as an agent or employee of LACMTA and shall have no powers to bind LACMTA in contract or otherwise.


12.13
All non-LACMTA funded obligations of STATE under the terms of this FA are subject to the appropriation of resources by the Legislature and the allocation of resources by the CTC and FHWA.

12.14
If any software/Intelligent Transportation Systems (“ITS”) is developed with the Funds, and if STATE ceases to use the software/ITS for public purposes or STATE sells, conveys, licenses, or otherwise transfers the software/ITS, LACMTA shall be entitled to a refund or credit, at LACMTA’s sole option, equivalent to the amount of the Funds spent developing the software/ITS.  Such refund or credit shall not be required, subject to LACMTA approval of the intended use, if STATE reinvests the proceeds of such sale, conveyance, license or transfer into the Project to offset operating or systems management costs. 
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